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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 

sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
‘include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150, Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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Decided April 






In the Matter of Citermont Spring Dairy. AMA Doc. No. 65-2. 
9, 1947. 






Order No. 65—Motion to Dismiss—Insufficiency of Petition for Relief Under 
Section 8c (15) (A) of Act 





Although, in passing upon a motion to dismiss a petition for relief, the material 
allegations of the petition are accepted as true, a petition which has not 
been filed in quadruplicate, which does not point out specific provisions of 
the order or the applications thereof of which complaint is made except as 
it might be construed as a complaint against every provision of the order, 
which does not set out a full statement of the facts upon which the complaint 
is made, which fails to allege any facts indicating that the order or any 
provision or interpretation thereof is not in accordance with law with respect 
to petitioner, which raises only the question as to the propriety of the 
extent of the marketing area and the identity of the persons regulated 
under the order, which does not allege any facts indicating that any hard- 
ship imposed upon the petitioner is not matched by the hardships of others 
subject to the order or that the difference in treatment of petitioner and 
others is not based upon substantial differences between them, and which 
is not verified, does not conform, in form and content, with the applicable 
rules governing proceedings under section 8¢ (15) (A) of the act to modify 
or to be exempted from a marketing order.* 





















Order No. 65—Matters Not Justiciable in Proceeding for Relief Under 
Section 8c (15) (A) of Act 


A complaint that petitioner who allegedly markets only 10% of his milk in the 
marketing area and who, being compelled under the order to pay the uniform 
price to all of his producers, cannot compete with his competitors in the area 
outside of the marketing area because such competitors, not being regulated 
under the order, can acquire milk at lower cost, presents a question that is 
properly for consideration in a proceeding to promulgate or amend the 
order but which is not justiciable in a proceeding under section 8e (15) 

(A) of the act.* 














Mr. A. Spitzmiller, petitioner, of New Richmond, Ohio, pro se. Mr. Earl B. 
Craig for Dairy Branch, Production and Marketing Administration. 









*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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286 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A.D. 


Decision by Thomas J. Flavin, Judicial Officer 
Dismissal of Petition 


On December 2, 1946, the Department of Agriculture received an 
undated letter addressed to the Secretary of Agriculture from the 
petitioner purporting to be a petition under section 8c (15) (A) of the 
Agricultural Marketing Agreement Act of 1937 as amended (7 U. S. 
C. 1940 Ed. 601 e¢ seg.) asking for modification of, or exemption from, 
Federal Order No. 65, regulating the handling of milk in the Cin- 
cinnati marketing area. This letter was filed in the Office of Hearing 
Clerk on January 15, 1947. On February 14, 1947, the Assistant 
Administrator of the Production and Marketing Administration 
filed with the Hearing Clerk an application to dismiss the petition. 
A copy of this application was served on petitioner in accordance with 
the applicable regulations (9 CFR sec. 900.50 et seg. as amended 
February 20, 1947, 12 FR 1162) on February 26, 1947, and no reply 
has been made thereto. 

The grounds of dismissal stated in the application as are follows. 

1. The petition was not filed in quadruplicate. 

2. The petition does not point out the specific provisions of the order 
or the applications thereof of which complaint is made except as the 
petition might be construed as a complaint against every provision of 
the order. 

3. The petition does not set out a full statement of the facts in- 
dicating the manner in which petitioner claims to be affected by any 
provisions of the order or any interpretation thereof. 

4. The petition fails to allege any facts indicating that the order 
or any provision or interpretation thereof is not in accordance with 
law with respect to petitioner. 

5. The petition raises only the question as to the propriety of the 
extent of the marketing area and the identity of those regulated there- 
under, which question is not a proper subject for determination in a 
proceeding under section 8c (15) (A) of the Marketing Agreement 
Act of 1937. 

6. The petition does not allege any facts indicating that any hard- 
ship is imposed upon petitioner that is not matched by the hardships 
of others subject to the order, or that the difference in treatment of 
petitioner and others is not based upon substantial differences between 
them. 

7. The petition is not verified. 

The points raised in the application to dismiss with reference to 
the formal insufficiency of the petition, namely, the failure to file the 
number of copies required and the lack of verification are well taken. 
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6 A.D. CLERMONT SPRING DAIRY IST 


The material allegations of the petition, which in the consideration 
of the application to dismiss are accepted as true, are that less than 
10% of the sales of petitioner are made in the marketing area as de- 
fined in order No. 65, the balance being made in Clermont County out- 
side of the marketing area; in its sales outside the marketing area, pe- 
titioner must compete with local producer-distributors and milk is 
sold there for one to two cents a quart, and cream for two to four cents 
a half pint, less than in the Cincinnati marketing area; petitioner’s 
producers are not required to be inspected by the Cincinnati Board of 
Health and petitioner has no health permit to sell milk in Cincinnati, 
the sales within the marketing area being in that portion of the area 
outside the city limits of Cincinnati; as petitioner is considered @ 
handler under Order 65, it must pay the order prices for all milk re- 
ceived at its plant while its competitors in Clermont County who do 
not sell milk in the marketing area are not required to pay those prices. 

In a proceeding under section 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, changes in an order cannot be 
made. We are limited to a determination whether the provisions of 
the order are in accordance with law. The petition does not point. 
cut any specific provision which is claimed to be unlawful or allege 
that the entire order is invalid. The basis of petitioner’s claim of 
illegality, if such is its claim, is left to conjecture. The regulations 
governing proceedings under section 8c (15) -(A) require a full state- 
ment of the facts which it is desired that the Secretary consider. A. 
consideration of all the facts set out in the petition would not justify 
a conclusion that the order is invalid. The exclusion from the obli- 
gations of the order of those handlers selling less than 10% of their 
milk in the marketing area would have been a proper matter for con- 
sideration at the hearing preceding the promulgation of the order, 
but the omission of such a provision in the order does not, of itself, 
render it invalid. We therefore conclude that the petition does not 
conform, in form or content, with the Agricultural Marketing Agree- 
ment Act of 1937 or the regulations promulgated thereunder. Ac- 
cordingly, the petition should be dismissed. 


ORDER 


In view of the foregoing the application to dismiss the petition is 
granted and the petition is dismissed. In accordance with the regu- 
lations petitioner may, within 20 days following the service upon it 
of a copy of this order, file an amended petition if it so desires. 

The Hearing Clerk is directed to send, by registered mail, a copy 
of this order to the petitioner at the address stated in its petition and. 
to transmit a copy of the order to the Assistant Administrator, Pro- 
duction and Marketing Administrator, Department of Agriculture. 
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(A. D. 1451) 


In re GENERAL Foops Corporation et al. CEA Doc. No. 34. Decided April 28, 
1947. 


Violations of Act—Attempt to Manipulate Price of Rye Futures and Actual Rye 
and to Corner Them—Manipulation of Price of Rye Futures and Actual 
Rye—Exceeding Trading Limits—Suspension of Registration—Suspension 
of Trading Privileges 


In this disciplinary proceeding under the Commodity Exchange Act (7 U. S. O. 
Chapter 1), involving charges by the Government that respondents had 
individually and collectively manipulated and cornered and attempted to 
manipulate and corner rye futures and actual rye in Chicago, and that one 
of the respondents exceeded the trading limits in rye futures in violation of 
the provisions of the act, it is determined (1) that respondents D. F. R., 
D. F. R. and Company, P. R. O. and L. J. R. collectively and individually 
attempted to manipulate the price of rye futures and actual rye; (2) that 
respondents G. F. Corporation, C. W. M., D. F. R., D. F. R. and Company, 
P. R. O., and L. J. R. collectively and individually attempted to and did 
manipulate the price of rye futures and actual rye by virtue of the 2,000,000 
bushel transaction in May 1944; and (3) that respondent G. F. Corporation 
also exceeded the trading limits in one instance, and, therefore, it is con- 
cluded that the trading privileges of D. F. R. and D. F. R. and Company and 
the registration of D. F. R. and Company be suspended for 6 months, that 
the trading privileges of G. F. Corporation and C. W. M. should be suspended 
for 30 days, that the trading privileges and the registration of L. J. R. 
should be suspended for 10 days.* 


Violation of Act—Evidence—Failure to Prove Manipulation Without Proof of 
Artificially Enhanced Prices 


In the absence of evidence that rye futures prices on the Chicago Board of Trade 
were artificially enhanced by manipulative means, the charges by the Govern- 
ment that respondents artificially enhanced prices of rye and rye futures 


cannot be sustained.* 


Official Notice—Advertence to Expertise of Referee or Deciding Officer Not 
Adequate Substitute for Evidence 


1t is not for the referee or judicial officer to take official notice of matter subject 
to comprehensive economic study without the benefit of explanation by wit- 
nesses and without opportunity for each party to dispute the influences 
sought from the data by the other party, and advertence to the expertise of 
the referee or the deciding officer is an inadequate substitute in this type of 
a proceeding for evidence introduced in the usual way.* 


Violation of Act—Essentiality of Proving Commission of Act or Specific Intent 
Equivalent to Mens Rea 


Since the holding of a large supply of rye by one of the respondents or its failure to 
liquidate its stock or part of it was not in itself prohibited, and since no 
other link with remaining respondents is established, this respondent cannot 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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be found to have collectively violated the act because even in an administra- 
tive proceeding such as this, some intent must be shown either by mere doing 
of a prohibited act or by the more exacting standard of a specific intent 
equivalent to the mens rea of criminal law.* 


Violation of Act—Efforts To Corner Failing To Affect Prices Upward as Consti- 
tuting Attempts To Manipulate or Attempt To Corner Under the Act 


Although manipulative practices such as cornering efforts that fail to enhance the 
price or cause price fluctuation may be classified as “manipulation,” it seems 
that such cornering efforts are covered by the act as attempts to manipulate 
or attempts to corner.* 


Violation of Act—Establishment of Concerted Action in Absence of Express 
Agreement 


The absence of a specific pleading of agreement among alleged collective violators 
is not fatal to a complaint.* 


Jurisdiction of Secretary—Imposition of Administrative Sanctions for Past 
Attempts To Manipulate or Corner 


Section 6 (b) of the act supported by the incorporation by reference of section 9 
confers upon the Secretary jurisdiction in this proceeding to consider or 
impose administrative sanctions for past attempts to manipulate or to corner, 
and this is borne out by the legislative history of the section, particularly by 
the committee hearings.* 


Constitutional Law—Constitutionality of Act—Delegation of Legislative 
Power—Due Process Clause of Fifth Amendment 


Respondents’ attack upon the constitutionality of the act on the ground of an 
improper delegation of legislative power and in violation of the due process 
clause of the Fifth Amendment is not well taken, for, even in the absence of 
power to decide these questions, they are well settled by now in favor of the 
constitutionality of the act.* 


Violation of Act—Attack Upon Validity of Complaint as to Matter of Form 


Respondents’ contention that complaint is invalid on the ground that it reads 
“ There is reason to believe’ instead of “I have reason to believe” and be- 
cause the complaint reads “ In re General Foods” instead of “ Secretary of 
Agriculture v. General Foods . . .” has no merit in substance and relates 
to mere matters of form.* 


Messrs. Charles W. Bucy, John S. Griffin, and Ben Ivan Melnicoff, of Washington, 
D. C., for the Government. Messrs. Edward R. Adams and William Simon, of 
Miller, Gorham, Wescott & Adams, of Chicago, Illinois, for General Foods 
Corporation ; Messrs. James A. Sprowl and Albert E. Jenner, of Poppenhusen, 
Johnston, Thompson & Raymond, of Chicago, Illinois, for Charles W. Met- 
calf; Mr. Lee A. Freeman, of Rooks & Freeman, of Chicago, Illinois, for 
Daniel F. Rice and Daniel F. Rice & Company; Mr. Frederick M. Bradley, of 
Washington, D. C., for Daniel F. Rice & Company; Mr. Joseph B. Crowley, of 
Bowden, Taylor & Norville, of Chicago, Illinois, for Lawrence J. Ryan; and 
Messrs. Howard W. Vesey and William A. Clinsburg, of Vesey, Wheeler & 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Prince, of Washington, D. C., for Philip R. O’Brien. Mr. Jack W. Bain, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C. Chapter 1), involving charges by the complainant 
(usually called the Government herein) that the respondents, General 
Foods Corporation and Charles W. Metcalf of New York City, and 
Daniel F. Rice and Company, Daniel F. Rice, Lawrence J. Ryan, and 
Philip R. O’Brien of Chicago, had individually and collectively (1) 
attempted to corner and did corner actual rye in Chicago particularly 
rye deliverable on futures contracts under the rules of the Chicago 
Board of Trade, (2) attempted to corner and did corner the May 1944 
rye futures on the Chicago Board of Trade, and (3) attempted to and 
did manipulate prices of rye futures contracts and actual rye on and 
subject to the rules of the Chicago Board of Trade. The complaint 
also alleged that respondent General Foods exceeded the trading 
limits in rye futures on May 8, 1943. 

The complaint alleges the activities engaged in by respondents that 
gave rise to the charges of manipulation and corner and attempted 
manipulation and corner. In brief outline, the complaint states (1) 
that General Foods started buying rye futures on the Chicago Board 
of Trade in December 1942, took deliveries on its futures during 1943 
maintaining generally the maximum long speculative position of two 
million bushels, and purchased large amounts of cash rye, so that its 
operations caused a tight situation in December 1943 rye with a re- 
sultant inflated and manipulated price for both rye futures and actual 
rye in Chicago; (2) that the Business Conduct Committee of the Chi- 
cago Board of Trade in December 1943 and in January 1944 prohibited 
General Foods and its Executive Vice President Metcalf from further 
purchases of rye and rye futures without approval of the committee; 
(3) that respondent Rice on his own account and through customers 
of Rice and Company listed in Schedule A of the complaint whose 
trading he controlled or influenced, respondent Ryan, and respondent 
O’Brien engaged in a heavy concerted purchasing program of May 
rye futures with the arrangement and understanding that none of 
the General Foods’ stock of delivered rye in Chicago would be delivered 
on May 1944 futures contracts; (4) that respondents endeavored to 
prevent increases in the deliverable supply of rye in Chicago and pur- 
chased May 1944 Winnipeg rye futures for the purpose and with the 
effect of preventing rye from moving to Chicago from Canada for de- 
livery on the May 1944 Chicago futures and that the Rice respondents 
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for themselves and for Schedule A customers, Ryan, and O’Brien took 
delivery in Chicago on May 1944 futures contracts and withheld from 
the market 3,750,000 bushels of rye or 91.5 percent of the rye involved 
in May 1944 deliveries; and (5) that General Foods continuing its 
position of maintaining the actual rye part of the market operation 
acquired 2,000,000 bushels of deliverable rye in Chicago in May 1944 
from Rice, Ryan and O’Brien and Schedule A customers of Rice and 
Company for the purpose of relieving these respondents from the 
burden of carrying the rye and at the same time maintaining the in- 
flated price by insuring the withholding of this rye from the Chicago 
market. 

The complaint was issued on May 26, 1945, by Ashley Sellers, As- 
sistant War Food Administrator, and on June 15, 1945, he designated 
Jack W. Bain, Office of the Secretary, as referee. On July 31 and 
August 1, 1945, respondents Rice, Rice and Company, General Foods, 
and Metcalf filed motions questioning the authority of an Assistant 
War Food Administrator to issue the complaint. The powers exer- 
cised by the War Food Administrator were transferred back to the 
Secretary of Agriculture, effective June 30, 1945 (E. O. 9577, 3 CFR, 
1945 Supp., Page 84), and on August 8, 1945, the Secretary ratified 
and adopted the complaint and designation of referee issued by the 
War Food Administration. 

All the respondents filed answers admitting some of the facts al- 
leged but denying any manipulation or corner, but General Foods 
and Metcalf did not deny that the trading limits were exceeded in one 
instance. After some postponements, a prehearing conference was 
held in Washington on November 26, 1945, and the hearing was set 
for December 11, 1945, in Washington. It was set for Washington 
instead of Chicago, the place of the alleged manipulation and corner, 
at the request of respondent O’Brien, which request was concurred in 
by the other parties. 

At the appointed time and place the hearing began before Referee 
Bain. Charles W. Bucy, John S. Griffin, and Ben Ivan Melnicoff of 
the Washington office, Office of the Solicitor, appeared for the Gov- 
ernment. Edward R. Adams and William Simon of Miller, Gorham, 
Wescott & Adams of Chicago appeared for General Foods; James 
A. Sprowl and Albert E. Jenner of Poppenhusen, Johnston, Thomp- 
son & Raymond of Chicago appeared for Metcalf; Lee A. Freeman of 
Rooks and Freeman of Chicago appeared for Rice and Rice and 
Company; Joseph B. Crowley of Bowden, Taylor and Norville of 
Chicago appeared for Ryan; and Howard W. Vesey and William A. 
Clineburg of Vesey, Wheeler & Prince of Washington appeared for 
O’Brien. Sessions of the hearing were held on 14 different days, 
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ending on May 21, 1946, there having been various periods of ad- 
journment between sessions. 

Before and at the opening of the hearing, the referee denied motions 
by one or more respondents to dismiss on various grounds, including 
alleged unconstitutionality of the statute and of particular parts of 
it, and claims that the complaint was vague and not in proper form, 
that cornering and past attempts to manipulate were not covered by 
section 6 (b) of the act, and that the Secretary did not have reason 
to believe that the act had been violated when he issued the complaint. 
None of the alleged grounds for dismissal were well taken, and the 
referee’s denial of the motions was correct. Motions for severance 
were properly denied by the referee because the respondents were 
charged with acting together and it would have been an unnecessary 
waste of time and expense to have a number of separate hearings to 
go over the same set of facts. 

During the presentation of evidence by the Government, respond- 
ents were allowed, for the convenience of all concerned, to present some 
direct testimony and to introduce exhibits, without prejudice to their 
moving for dismissal when the Government completed its case. On 
April 16, 1946, when the Government rested, the Rice respondents were 
allowed to recall three witnesses for further cross-examination. The 
respondents then filed motions to dismiss, and the hearing was 
recessed. Briefs were filed on these motions, and oral argument was 
held on them on May 14, 1946, in Washington, at the close of which 
the referee denied the motions, and the hearing was again recessed. 

At the next session of the hearing, on May 21, respondents rested. 
The Government then requested that official notice be taken of a 
number of matters, to which respondents objected. Within the period 
of time allowed by the referee at their request, respondents filed objec- 
tions and briefs against the taking of official notice, and on June 19, 
1946, the referee denied the request on the ground that a clearer record 
would be made if so many figures were presented through witnesses 
or tabulated and offered in evidence as exhibits. Respondent General 
Foods then requested that official notice be taken of a number of mat- 
ters. The referee refused to take notice for General Foods for the 
same reason that he denied the Government’s request, and detached 
“exhibits” which General Foods had attached to its request on the 
ground that it would be unfair to admit into the record in this manner 
documents which were numbered as, and appeared to be, exhibits 
duly admitted in evidence. General Foods objected, claiming that 
due process requires that the record contain these “exhibits” as pre- 
sented. It is the referee’s duty to obtain a fair and orderly record, 
and to do this he must exclude matters which would make the record 
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anfair or disorderly. We do not think the filing of the written 
request to take official notice gave General Foods a constitutional right 
to place in the record the documents in question as if they were 
exhibits admitted in evidence nor does it appear that the referee abused 
his discretion in excluding them from the record. And in view of 
the conclusions reached herein, no harm was done to the General 
Foods’ case. 

The parties were allowed until July 12, 1946, to file suggested 
findings and briefs, and all did so, respondents recommending dis- 
missal and the Government recommending an order against all 
respondents. 

The referee issued his report proposing findings of fact and con- 
clusions substantially similar to those suggested by the Government 
and proposing that respondents be found to have violated the act as 
alleged in the complaint and that sanctions be imposed. All respond- 
ents filed exceptions to the report supported by briefs. Thereafter, 
on December 17, 1946, extensive oral argument was held upon the 
exceptions before me in Washington, D. C. 

At this stage, a general description of the nature of the evidence and 
the principal issues might clarify what is set out later. Much of the 
evidence at the hearing was introduced in the form of exhibits. There 
is little or no dispute about the accuracy of the data contained in such 
exhibits. These deal with the rye market operations of respondents 
during the period covered by the complaint, rye futures prices on the 
Chicago Board of Trade and stocks of rye in Chicago during this 
period, shipments of rye to Chicago, etc. From these data it is plain 
(1) that General Foods by the operations alleged in the complaint 
had built up a stock of over 7,000,000 bushels of deliverable rye in 
Chicago by the end of December 1943, (2) that in December 1943 and 
January 1944 General Foods and respondent Metcalf, General Foods’ 
Executive Vice President, were prohibited from acquiring any more 
rye futures or rye on the Chicago Board of Trade without the consent 
of the Business Conduct Committee, (3) that respondent Daniel F. 
Rice was retained about this time as agent to merchandise the General 
Foods’ rye, (4) that respondent Rice and the Schedule A customers of 
respondent Rice and Company, whose trading is alleged to have been 
under the control or direction of respondent Rice, respondent O’Brien 
and respondent Ryan followed the trading pattern of holding large 
long lines in May 1944 futures, standing for and taking delivery of 
large amounts of May 1944 rye, (5) that respondent Rice on behalf 
of himself and Schedule A customers and respondent Ryan were long 
May 1944 futures on the Winnipeg Board of Trade and took delivery 
and kept in Canada about 2,000,000 bushels, (6) that none or practi- 
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cally none of the large stock of General Foods’ rye in Chicago was dis- 
posed of between December 31, 1943, and June 1, 1944, (7) that when 
the long May 1944 futures positions and deliverable cash rye holdings 
of all respondents are combined, the total for several months preceding 
May 1944 and into May 1944 was greater than the deliverable supply 
of rye in Chicago, and (8) that about 2,000,000 bushels of rye of re- 
spondents Rice for himself and Schedule A customers, Ryan and 
O’Brien were sold to General Foods about May 13, 1944. The data also 
shows that rye futures prices climbed steadily during 1943 to a price 
of about $1.27 on December 31, 1943, and remained about on this level 
during January, February, March, and April, 1944, that the opening 
price for May 1944 futures on May 1, 1944, was $1.30, that the price 
reached $1.325 on May 5, that it started to decline on May 6 and, except 
for two or three days of minor recoveries, the price steadily declined 
to reach a low of $1.11 on May 22. 

Most of the exhibit evidence was introduced through Mr. William 
T. Buster of the Commodity Exchange Division, Compliance and In- 
vestigation Branch of the Production and Marketing Administration, 
United States Department of Agriculture, now the Commodity Ex- 
change Authority, who made the investigation. Mr. Buster also 
testified concerning conversations had with Messrs. Rice, O’Brien, and 
Metcalf in June 1944 during the course of his investigation. These 
conversations are of considerable significance since they throw some 
light on the circumstances surrounding the trading activities of re- 
spondents. For the benefit of those who may read or review this 
decision and order, a summary of the important aspects of the con- 
versations is given. 

In relating the conversation with Mr. Rice, Mr. Buster testified 
that Mr. Rice said that it was sometime in the winter of 1943-1944 
that the Rice firm was retained as sellng agent for General Foods” 
cash rye, that the sale of approximately 2,000,000 bushels of rye to 
General Foods in May 1944 followed pursuant to Mr. Rice calling 
upon Mr. Metcalf for help in carrying the rye and telling Mr. Metcalf 
if some help was not given that some of the rye was going to be sold on 
the open market and would undoubtedly result in the breaking of 
prices. According to Mr. Buster, Mr. Rice said that he made the 
proposition to Mr. Metcalf on behalf of himself, O’Brien and Ryan, 
that on May 13, 1944, Mr. Rice did not have on hand enough rye to 
fill his share of the sale and asked his customers for orders sufficient 
to do this. Mr. Buster also testified (1) that Mr. Rice expressed re- 
sentment at the Board of Directors of the Chicago Board of Trade for 
failing or refusing to adopt some measures that would prevent the 
delivery of some rye imported from Canada on which the duty was 
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not supposed to have been paid and (2) that Mr. Rice said that in 
order to protect the Chicago market from Canadian rye being brought 
there, he was carrying 2,000,000 bushels of rye Winnipeg which he 
had bought for the account of himself and his customers in order to 
keep that rye from Chicago. Mr. Buster testified that Mr. Rice was 
discussing May 1944 futures in connection with the 2,000,000 bushels 
of rye Winnipeg and that Mr. Rice said that he kept this amount in 
Canada to keep it from being delivered on Chicago futures. Later, 
on cross-examination, Mr. Buster said Mr. Rice did not make the 
statement with the meaning that his Canadian holdings were being 
withheld from shorts who would want the rye for delivery on Chicago 
May futures. 

With respect to his conversation with Mr. Metcalf, Mr. Buster testi- 
fied that Mr. Metcalf explained that General Foods entered the rye 
market because they had lost the benefit of the domestic wheat and corn 
markets due to Government restrictions and other conditions which 
tended to make it impossible to trade in those markets, that considera- 
tion was given to the fact that rye was relatively cheap and unrestricted 
as to trading, that it seemed a good opportunity to do some buying to 
offset possible losses in the obtaining of materials used by General 
Foods, that as General Foods took deliveries of rye they knew they were 
not going to be able to use it, that it was going to be necessary to dispose 
of the rye after it had served the company’s purpose and that because 
General Foods and he were not experienced in the merchandising of 
rye they sought the services of one of the leading grain merchandising 
firms of the United States, Daniel F. Rice and Company. Mr. Metcalf 
told Mr. Buster that he had nothing in the files of the company to show 
the date when the services of the Rice firm were employed but he 
thought it was about sometime in January or February 1944 and he 
said that he notified the Rice firm that they might offer the rye for sale 
to Government agencies or other processors who might have use for it 
but not to offer it to speculators or elevator operators. He admitted 
to Mr. Buster that “. . . by taking delivery of this rye and holding it, 
that the company had caused the prices of the nearest maturing future 
to be at a premium from the deferred futures and he said that this was 
unwittingly done but he recognized that it was done.” Later, on 
cross-examination, Mr. Buster admitted that Mr. Metcalf did not tell 
him that Mr. Rice was “advised” to refrain from offering the rye to 
speculators or elevator operators but Mr. Buster said that Mr. Metcalf 
told him that “many offers of the rye had been made to the Government 
and other users of rye, but no sales were made, but no offers had been 
made to speculators” (Tr. pp. 911, 912). 

Mr. Buster testified that Mr. O’Brien told him that the break in 
prices in May rye was due to quite a bit of short selling and liquida- 
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tion, particularly as to deliveries, that he could not take on any more 
rye when the weight of the selling hit the market and that Dan Rice, 
Larry Ryan and he were about the only bulls left operating in the 
market when the selling and break came along. He told Mr. Buster 
that in connection with the sale of rye to General Foods in May 1944 
the Stratton Grain Company had called him for margin, that he was 
unable to respond and needed help, that he knew General Foods was 
carrying a large line of rye and would be interested in supporting the 
price, that he told Dan Rice that he was unable to respond to his 
margin call, and Dan Rice put the proposition up to General Foods. 
He stated to Mr. Buster that “ . . . he had been bearish in the market 
until about the first of the year, but after taking a couple of healthy 
wallops on the short side, and after being convinced by talking with 
Dan and giving thought to the economic situation in rye, that he was 
on the wrong side of the market, and at that time he thought rye was 
a relatively strong position, and that the long side of rye was the 
correct side to be on.” 

Other witnesses were Mr. Douglas B. Bagnell and Mr. Fred Chauvin 
also of the Department’s administrative organization for the ad- 
ministration of the act, who, for the most part, introduced exhibit 
evidence, Mr. Fred H. Clutton, secretary of the Chicago Board of 
Trade, Mr. Roland McHenry, chairman of the Business Conduct 
Committee of the Chicago Board of Trade in 1941, 1942, and 1943, 
Mr. Erling Mostue, assistant comptroller of Cargill, Inc., and Mr. 
Clarence Francis, Chairman of the Board of General Foods. 

Mr. Clutton introduced excerpts from minutes of meetings of the 
Board of Directors of the Chicago Board of Trade and of the Busi- 
ness Conduct Committee. His testimony also covered a move on 
April 28, 1944, initiated by respondent Rice, which would make un- 
deliverable on Chicago futures contracts grain imported from Canada 
unless duty had been paid on the grain. According to Mr. Clutton, 
Mr. O’Brien also favored this move as well as other persons including 
the local office of the Commodity Exchange Division, Compliance and 
Investigation Branch, Production and Marketing Administration, 
United States Department of Agriculture. 

Mr. McHenry testified generally as to the action taken by the Busi- 
ness Conduct Committee in restricting General Foods and Metcalf 
from further purchases of Chicago rye and rye futures, 

Mr. Francis testified that he met respondent Rice once at a meeting 
in Mr. Metcalf’s office in New York, that respondent O’Brien was 
present, that Mr. Rice “definitely carried the ball”, that Mr. Francis 
was advised that there were 2,000,000 bushels of distress rye about to 
be dumped on the market which would have the very definite effect of 
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depreciating the value of General Foods’ rye holdings, that the rec- 
ommendation was made that General Foods acquire the 2,000,000 
bushels of cash rye, that Mr. Francis insisted that General Foods 
should not increase its net position, and that the decision was arrived 
at to acquire the 2,000,000 bushels and to sell an equivalent amount of 
futures. Mr. Francis said that Mr. Rice recommended the purchase 
but that he did not tell Mr. Francis who held the 2,000,000 bushels. 
Following Mr. Francis’ initial testimony, Mr. Bagnell testified as to 
a conversation which he had with Mr. Francis in the latter part of 
October or the first of November, 1945. Mr. Bagnell said that he 
gathered from Mr. Francis’ discussion during this conversation that 
the meeting with Mr. Rice and Mr. O’Brien took place in the latter 
part of April 1944. He testified that Mr. Francis told him that at this 
meeting Mr. Rice was asked if he had a position in rye and he replied, 
“Yes, about a million bushels”, and that the other gentleman whose 
name Mr. Francis did not recall was asked if he had a position and he 
replied “About half as much as Mr. Rice.” 

There was no testimony from an expert witness or any witness as 
to whether rye futures prices or actual rye prices on the Chicago Board 
of Trade were manipulated prices, and no witness testified as to 
whether there was a corner or “squeeze” in May 1944 rye on the Chi- 
cago Board of Trade. 

The main charge of the Government is that respondents acted to- 
gether to bring about a corner in May rye with General Foods han- 
dling the actual rye part of the program and the remaining respond- 
ents operating the futures part, The Government also charges that 
respondents individually and collectively manipulated the price of 
rye futures and actual rye on the Chicago Board of Trade. In es- 
sence, the principal Government contention is that the rye prices which 
broke in May 1944 was a manipulated price established by the opera- 
tions of General Foods and Metcalf during 1943 and sustained by col- 
lective operations of all respondents during the months of 1944 pre- 
ceding the market decline in May 1944. Some hints are also made that 
Rice and Ryan may have contributed to the manipulated price level 
reached by December 31, 1943. In addition to the main charges of 
corner and manipulation of price, the Government charges respond- 
ents mdividually and collectively with attempting to corner rye fu- 
tures and rye and attempting to manipulate actual rye and rye fu- 
tures prices on the Chicago Board of Trade. 

Respondents generally insist that there is no showing of any col- 
lusion, combination or plan among them, that there was no corner 
in May rye, that their activities are not shown to be in violation of the 
act, etc. Respondents raised so many objections that it is impracti- 
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cable to relate them all especially since many are essentially upheld by 
the conclusions reached herein. The more important of respondents’ 
objections bearing on the violations found are discussed under the 
heading “Conclusions.” 

Findings of Fact 

1. Respondent General Foods Corporation, herein called General 
Foods, is a Delaware corporation having its principal place of busi- 
ness and office in New York, New York. At all times material herein 
it had membership trading privileges on the Board of Trade of the 
City of Chicago, herein called the Chicago Board of Trade, a contract 
market. 

2. Respondent Charles W. Metcalf, New York, New York, was 
Executive Vice President of General Foods and a member of the 
Chicago Board of Trade at the time of the transactions involved herein, 
but he is not now an officer of General Foods. He had charge of and 
handled the rye and rye futures trading of General Foods involved 
herein. He resigned from General Foods because there were objections 
within the corporation to his having traded in rye for himself while 
directing the corporation’s rye trading. 

3. During the period December 1942 through May 1944 respondent 
Daniel F. Rice and Company, herein called Rice and Company, was a 
partnership composed of respondent Daniel F. Rice, of Chicago, Ili- 
nois, Joseph J. Rice, Walter T, Rice, and William F. Rowley, having 
its principal place of business in Chicago, Illinois. In January 1945 
Joseph A. Fagan became a partner. At all times material herein the 
partnership was registered under the Commodity Exchange Act as a 
futures commission merchant, and all partners except Fagan and 
Walter T. Rice were members of the Chicago Board of Trade. 

4. Respondent Lawrence J. Ryan, Chicago, Illinois, was at all times 
material herein a member of the Chicago Board of Trade and was 
registered under the act as a futures commission merchant. 

5. Respondent Philip R. O’Brien, Chicago, Illinois, was at all times 
material herein a member of the Chicago Board of Trade and was 
registered under the act as a floor broker. During 1944 he was Presi- 
dent of the Chicago Board of Trade. 

6. During the period here involved, General Foods was not a user 
of rye and had no need for it. Its holdings of rye and rye futures were 
speculative, not being offset by sales of or needs for rye. The same is 
true for the rye and rye futures held and controlled by each of the 
other respondents. 

7. In December 1942 and January 1943 General Foods bought 
1,055,000 bushels of May 1943 rye futures and 945,000 bushels of July 
1943 rye futures on the Chicago Board of Trade, getting a net long 
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position of 2,000,000 bushels, the maximum speculative position which 
it could legally attain (17 CFR, 1938 Supp., 150.1). It held this posi- 
tion until May 1943, when it began taking delivery on its May futures, 
As it received delivery, it purchased more futures, generally maintain- 
ing its 2,000,000 long futures position, except that on May 8, 1943, it 
held 20,000 bushels of speculative rye futures in excess of the limit. 
During May 1943 General Foods took delivery of 2,420,000 bushels of 
rye on its futures contracts, and in addition purchased from Rice and 
Company 540,000 bushels of deliverable rye, deliverable rye meaning 
rye of such grade and in such position as to be deliverable in satisfac- 
tion of rye futures contracts under the rules of the Chicago Board of 
Trade. On May 29, 1943, it held 2,960,000 bushels of deliverable rye 
in Chicago. 

8. When the May 1943 rye future expired, General Foods bought 
enough of the July and September 1943 rye futures to continue its 
2,000,000 bushels long futures position. It held the rye acquired in 
May and it took delivery on 2,040,000 bushels of July futures, so that 
at the end of July 1943 it held 5,000,000 bushels of deliverable rye in 
Chicago. On September 4, 1943, General Foods had received delivery 
of its 350,000 bushels of September rye futures, giving it 5,350,000 
bushels, or 66 percent of the 8,095,464 bushels of deliverable rye in 
Chicago. In October and November, it bought 1,880,000 bushels of 
December 1943 rye futures, and in December took delivery, giving it 
7,230,000 bushels on December 31, 1943, or 76 percent of the 9,487,525 
bushels of deliverable rye in Chicago. The majority of General 
Foods’ transactions were handled through brokers other than Daniel 
F. Rice or Rice and Company. 

9. General Foods’ stock of cash rye in Chicago on December 31, 1943, 
was an extraordinarily large supply of rye in Chicago. On very few 
occasions in past years did the total supply in Chicago reach or exceed 
this figure. 

10. In November 1943 the Business Conduct Committee of the Chi- 
cago Board of Trade considered the “commanding position” of General 
Foods in rye and called respondent Metcalf before the committee, as it 
was Metcalf’s membership on the Board of Trade which was so regis- 
tered as to give General Foods its membership trading privileges. At 
a meeting of the committee on November 29, 1943, the committee told 
Metcalf that the “combined position” of General Foods and himself in 
rye and December rye futures “might tend to create a corner and be in 
a position to dominate price movements.” Metcalf then agreed with 
the committee; (1) that neither he nor General Foods would purchase 
any more December 1943 rye futures without prior consent of the com- 
mittee; (2) “That neither he nor the corporation would purchase ware- 
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house receipts for Chicago Rye without prior consultation with and 
consent of the Committee”; and (3) that he would be available for 
further consultation. The quotations in this paragraph are from the 
minutes of the Business Conduct Committee. 

11. On December 6, 1943, the Business Conduct Committee wrote 
Metcalf denying his request that he and General Foods be released from 
the agreement not to purchase rye and rye futures. On January 4, 
1944, Metcalf wrote the committee that the agreement not to purchase 
rye futures and rye had been fulfilled and that he felt free to buy and 
sell rye futures, but the committee answered on January 6 that “this 
Committee is of the opinion that any further purchases of Rye in cash 
or futures would constitute an attempt to corner Rye stocks in Chicago 
for the purpose of manipulating or controlling the price of that 
commodity.” 

12. On June 23, 1944, Charles W. Metcalf told an investigator for the 
Government that the taking delivery of rye and holding it by General 
Foods had caused the nearest maturing future to be higher than the 
deferred future. He promised that there would be no corner in the 
July 1944 future, stating that he would see to it that General Foods 
offered enough rye in the market to keep it liquid, and that the price 
would not go higher in July than the price that prevailed in May. 

13. In December 1943 or in January or February, 1944, General 
Foods employed Rice and Company to merchandise its rye, but neither 
party to the contract of employment kept any record of it. By May 
27, 1944, Rice and Company had not merchandised or delivered any of 
the rye held by General Foods in Chicago. 

14. On March 21, 1944, Rice and Company wrote to the War Food 
Administration that it was authorized to offer the rye of General Foods 
“to any processors who had use for it or to agencies of the Government 
who had the authority to make such purchases.” Enclosed in the letter 
was an article from a newspaper, dated New York, March 19, stating 
that a spokesman for General Foods said that it was not a user of rye 
and would sell its rye “to the government or any other user who has 
need for it” and that the rye was “available to any user in need of it.” 

15. On June 23, 1944, Charles W. Metcalf told an investigator for the 
Government that many offers had been made to sell the rye of General 
Foods to the Government and other users of rye, but that no offers had 
been made to speculators. By restricting offers to the Government and 
to “users” of rye, the General Foods’ rye was not made available to 
others who could use it for delivery on Chicago rye futures. 

16. On November 27, 1943, Daniel F. Rice was short 170,000 bushels 
of Chicago May 1944 rye futures. On November 29 he changed to a 
long position of 180,000 bushels, which he increased to 1,200,000 
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bushels on December 21. He remained long on through the first four 
months of 1944, being long 590,000 bushels on April 29, 1944. In 
December 1943 he accumulated 305,000 bushels of cash rye, by taking 
delivery on futures and by purchase. This was increased to 358,400 
bushels of deliverable rye in Chicago on April 29, 1944. 

17. On September 30, 1943, Daniel F. Rice held a long position of 
560,000 bushels of May 1944 rye futures on the Winnipeg Grain Ex- 
change,Winnipeg, Canada. He increased this position until he held 
1,010,000 bushels on April 29, 1944, and took delivery of and held 
all of it in Winnipeg in May 1944. 

18. During the period October 1943 through May 1944 Daniel F. 
Rice controlled or directly influenced the trading of 23 customers of 
Rice and Company in rye on the Chicago and Winnipeg markets. 
These are called Schedule A customers, as they were listed in Sched- 
ule A attached to the complaint. 

19. During late 1943 and early 1944 Schedule A customers bought 
May 1944 rye futures on the Chicago Board of Trade and Winnipeg 
Grain Exchange, through Rice and Company, and took delivery in 
May 1944. On May 27 they held 2,305,000 bushels in Chicago out of 
2,705,000 bushels they received on delivery there, and at Winnipeg they 
held 700,000 out of 805,000 bushels received on delivery. 

20. On December 15, 1943, the Rice and Ryan account, owned 
equally by Daniel F. Rice and Lawrence J. Ryan, changed from a 
short position in the Chicago May 1944 rye future to a long position, 
and maintained the long position into May 1944. On April 29 it was 
165,000 bushels long. It increased its holdings of deliverable rye in 
Chicago, by receiving delivery on futures contracts, from 44,984 
bushels on September 30, 1943, to 289,336 bushels on April 29 and 
342,282 bushels on May 11, 1944. 

21. On April 12, 1944, the Rice and Ryan account bought 200,000 
bushels of Winnipeg May 1944 rye futures, took delivery in May 1944, 
and was holding the 200,000 bushels of rye in Winnipeg on May 27. 

22. Lawrence J. Ryan had been long Chicago May 1944 futures 
from October 1, 1943, but on November 29 he increased this long posi- 
tion from 260,000 to 575,000 bushels, and continued to increase it until 
he was long 1,215,000 bushels on January 4, 1944. He remained long 
through the first four months of 1944, being long 945,000 bushels on 
April 29. In December 1943 he took delivery of 140,000 bushels of 
rye, and on April 29, 1944, he held 105,000 bushels of this deliverable 
rye in Chicago. 

23. In May 1944 Lawrence J. Ryan took delivery of 120,000 of rye 
on Winnipeg Grain Exchange May 1944 rye futures contracts, and on 
May 27 was holding 100,000 bushels of this rye in Winnipeg. 
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24. On December 31, 1943, Philip R. O’Brien was long 120,000 
bushels in the Chicago May 1944 rye future. After talking to Daniel 
F. Rice and after giving consideration to the economic position of rye, 
O’Brien, on January 4, 1944, purchased 405,000 bushels more, and 
continued to purchase such future until on February 14, 1944, he held 
2,025,000 bushels, being 25,000 bushels in excess of the limit for specu- 
lative holdings in any one future (17 CFR, 1938 Supp., 150.1). He 
maintained a large long position in that future for the first four 
months of 1944, and on April 29, 1944, was long 1,480,000 bushels in 
it. During May 1944 he took delivery of 735,000 bushels of rye on 
his Chicago May 1944 rye futures contracts. 

25. On December 24, 1943, Rice, Schedule A customers, Ryan, and 
O’Brien were long 5,645,000 bushels in the Chicago May 1944 rye 
future, their holdings constituting about 26 percent of the 21,715,000 
bushel open interest in that future. On February 11, 1944, they were 
long 7,950,000 bushels, or about 38 percent of the 21,077,000 bushel 
open interest. On April 29, 1944, the first day on which notice could 
be issued to deliver rye in satisfaction of Chicago May 1944 rye fu- 
tures contracts, they were long 5,695,000 bushels, about 46 percent of 
the 12,404,000 bushel open interest. General Foods had no long posi- 
tion in May 1944 futures but took a comparatively modest short posi- 
tion toward the end of April 1944. 

26. During the first five months of 1944 Charles W. Metcalf traded 
in rye and rye futures for himself, Mrs. Metcalf, Barbara Metcalf, 
and G. E. Platt. The positions of these accounts differed and the 
combined position in the Chicago May 1944 rye future was short and 
long at various times during this period until April 19, when it went 
from 175,000 bushels net short to 5,000 bushels net long. On April 26 
this net long position was increased to 125,000 bushels. One of these 
accounts held 50,000 bushels of deliverable rye in Chicago from De- 
cember 29 to May 13, 1944. Metcalf failed to file some of the reports 
required under the Commodity Exchange Act in connection with these 
holdings. 

27. On April 28, 1944, Daniel F. Rice initiated a proposal that the 
Chicago Board of Trade pass a regulation which would thereafter 
prevent delivery on Chicago futures contracts of grain, including rye, 
imported into the United States unless the import duty for grain to 
be used as food had been paid, there being an act of Congress then in 
effect, exempting from the import duty grain to be used for livestock 
feed. Philip R. O’Brien favored the proposal. When counsel for 
the Board of Trade advised that adoption of the proposed regulation 
would not be proper, no action was taken to adopt it. The proposal 
was an attempt to reduce the amount of deliverable rye in Chicago. 
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28. Through the month of May 1944 Daniel F. Rice, Schedule A 
customers, and Lawrence J. Ryan held 2,010,000 bushels of rye in 
Winnipeg. This is the rye Rice referred to when he told an investi- 
gator for the Government that he was holding 2,000,000 bushels of 
rye in Winnipeg to keep it from coming to Chicago. This rye was 
withheld to prevent its being used for delivery on Chicago May 1944 
rye futures contracts, 

29. In May 1944 Rice and Company, Rice (for himself and Schedule 
A customers), Ryan, and O’Brien received 3,980,000 bushels of rye 
in satisfaction of Chicago May 1944 rye futures contracts, redelivered 
230,000 bushels, and held in Chicago 3,750,000 bushels, or over 91 
percent of the 4,100,000 bushels of rye delivered on Chicago May 
1944 rye futures contracts. 

30. About May 5 and 6, 1944, there were rumors around the Chicago 
Board of Trade that General Foods had “sold out to Cargill” or was 
disposing of large quantities of its rye. On May 8 Charles W. Metcalf 
telephoned Philip R. O’Brien, wanting to know if something could 
be done to stop the rumors. The conversation was followed by a 
telegram from Metcalf to O’Brien denying that General Foods was 
disposing of its rye. At Metcalf’s request O’Brien showed the tele- 
gram to some of the men on the trading floor and the news quickly 
got around that the telegram had been received. 

31. During April 1944 and on until trading closed in the Chicago 
May 1944 rye future on May 22, 1944, the price of such May future was 
more than that of the Chicago July and September 1944 rye futures. 
On April 29, 1944, such May future was 2 cents per bushel more than 
the July and 534 cents more than the September future. A premium 
relationship for May futures over the deferred futures also existed 
on the Winnipeg Grain Exchange. 

32. Some time before May 13, 1944, Philip R. O’Brien received a 
call for margin in connection with his rye transactions, but he could 
not respond to the call. He told Daniel F. Rice of the situation and 
Rice put the proposition up to General Foods. As a result, O’Brien 
sold General Foods, through Rice, 665,000 bushels of rye on May 13 
and 15, 1944. On May 13 he owned only 530,000 bushels of rye, but 
he bought 60,000 bushels on May 15 and took delivery on Chicago 
futures contracts of 25,000 bushels on May 16, 10,000 bushels on 
May 17, and 75,000 bushels on May 18. 

33. Shortly before May 13, 1944, there was a meeting in Charles W. 
Metcalf’s office in the office of General Foods in New York, of which 
meeting General Foods kept no written record. It was attended by 
Chairman of the Board Clarence Francis, President Austin S. Igle- 
heart, and Executive Vice President Metcalf, all of General Foods, and 
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Daniel F. Rice and Philip R. O’Brien. At the meeting General Foods 
ascertained the positions of Rice and O’Brien in the Chicago rye 
market and authorized the purchase of 2,000,000 bushels of “distress 
rye” about to be dumped on the market, which, in the words of the 
Chairman of the Board of General Foods, would “have the very definite 
effect of depreciating the value of our holdings. .. .” Rice recom- 
mended that General Foods acquire such rye. General Foods author- 
ized the purchase of the rye, and the taking of a short position of an 
equal quantity in the Chicago July rye future. 

34. Asa result of the authorization mentioned in Finding of Fact 33, 
on May 13, 15, 16, 17, 18, and 23, 1944, General Foods purchased, 
'. through Daniel F. Rice, 1,999,466.14 bushels of deliverable rye in Chi- 
cago. This consisted of 140,000 bushels from Schedule A customers, 
355,000 bushels from Rice, 495,000 bushels from Ryan, 344,466.14 
bushels from the Rice and Ryan account, and 665,000 bushels from 
O’Brien. When the Rice and Ryan account rye is divided between its 
two owners, the amount of Ryan’s rye involved is 667,233.07 bushels, 
the exact amount of Rice’s when the Schedule A customers are included. 

35. The purpose of the transactions mentioned in Finding 34 was to 
support the price of rye by preventing a drop in price that would have 
been caused if the rye purchased and held by General Foods had got 
into the open market. 

36. Commencing at some time around the beginning of 1944 and con- 
tinuing into May 1944, Daniel F. Rice, Rice and Company, O’Brien 
and Ryan collaborated to manipulate the price of rye futures and 
actual rye on the Chicago Board of Trade and to corner the rye market 
on the Chicago Board of Trade. 

37. General Foods Corporation, its Executive Vice President Met- 
calf, Daniel F. Rice, Rice and Company, O’Brien, and Ryan, by virtue 
of the 2,000,000-bushel transaction mentioned in Findings of Fact 34 
and 35, collaborated to manipulate and did manipulate the price of 
rye futures and actual rye upon the Chicago Board of Trade. 


CONCLUSIONS 


This proceeding is not one of investigation with a view to the formu- 
lation and promulgation of legislation or rules of a legislative nature 
designed to restrict or suppress undesirable speculative excesses in 
iutures markets. This is an adjudicative proceeding of a type some 
people call “accusatory” and it culminates in the imposition of ad- 
ministrative sanctions for violations of the act. Section 6 (b) of the 
act provides that the findings of fact in proceedings of this kind shall 
be final on appeal to the appropriate United States circuit court of ap- 
peals“. . . if supported by the weight of the evidence. . . .” Whether 
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a reviewing circuit court of appeals will determine for itself the weight 
of the evidence, or will not upset our appraisal of the weight of the 
evidence unless clearly wrong, we nevertheless must decide the prob- 
lems presented on the basis of what we consider the weight of the 
evidence. 


I 


With these preliminary but imperative considerations in mind, the 
first general question to be examined is whether the evidence estab- 
lishes that respondents individually and collectively manipulated 
prices of rye futures contracts and actual rye on the Chicago Board 
of Trade. To manipulate prices means, giving the term its broadest 
scope, to cause prices to go up or down by means directed to either 
such end or to prevent prices from going up or down by means 
directed to either such end. Leaving for subsequent consideration 
the 2,000,000-bushel transaction in May 1944, the Government charges 
respondents mainly with artificially enhancing prices of rye and rye 
futures. I take it that such a charge cannot be considered as estab- 
lished unless the evidence shows that rye and rye futures prices on 
the Chicago Board of Trade were artificially enhanced by manipula- 
tive means. 

The Government and the referee base their conclusions of a manipu- 
lated price, that is a price artificially enhanced by manipulative means, 
largely on (1) the rise in the price of rye futures on the Chicago Board 
of Trade from $0.6414 on December 1, 1942, to $1.325¢ per bushel on 
May 5, 1944; (2) the fact that May rye futures, starting in August 
1943, were at a premium over July 1944 rye futures, and (3) the fact 
that the price of May rye futures declined during May 1944 from 
$1.325¢ on May 5 to a low of $1.11 for the month on May 22, the last 
day of trading in the future. 

We do not have the benefit of the testimony of an expert price 
analyst or economist as to whether the facts relied upon by the Govern- 
ment are proof of, or evidence of, a manipulated price. And there is 
not in the evidence any data as to rye futures prices at markets other 
than Chicago or cash rye prices with which to compare Chicago rye 
futures prices. Of course it is possible, although it does not appear 
from the record, that the Chicago market is the price-determining rye 
market, both cash and futures, for the United States and Canada, and 
that such data would not indicate much by comparison with Chicago 
prices. But, at any rate, I am afraid that there is something missing 
in the process by which the Government gets over from the existence 
of these facts to the conclusion of a manipulated price, at least as far 
as the evidential requirements of this proceeding are concerned. 
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Taking up first the price rise from $0.6414 on December 1, 1942, for 
the December 1942 future to the price of $1.325¢ for the May 1944 
future on May 5, 1944, it is apparent that there was a trend upward in 
rye futures prices before General Foods had done anything that would 
indicate any significant effect upon price. The December 1942 future 
closed on December 23 at $0.72-$0.7234. On December 1, 1942, the 
opening price of the May 1943 future was $0.7054-34, and the opening 
price of the July 1943 future was $0.73. By the end of April 19438, 
before General Foods had acquired any cash rye by delivery or other- 
wise, the May 1943 future was at $0.85-$0.8514 and the July 1943 
future $0.8774-$0.88. The September 1943 future went as high as 
. $0.9414 in March 1943. The record itself, then, indicates an upward 
movement in rye prices and I cannot help but know that during the 
period covered by the complaint there was an upward trend in grain 
prices and prices generally. The data in the record as to increases in 
the visible supply of rye and increases in the deliverable supply of rye 
in Chicago are indications that, in the light of objective supply and 
demand conditions, rye prices should not have risen somuch. But an- 
other thing that I cannot help but know is that factors less funda- 
mental than objective supply and demand conditions enter into trading 
opinion in a speculative market and the record shows a volume of trad- 
ing in rye futures far above normal during the period covered by the 
complaint. Another difficulty with the invocation of the price rise as 
proof of manipulation is that the price level reached at the end of 
December 1943 and the first few days of January 1944 did not go up 
during the months of 1944 preceding the price decline during May 
1944. The decline was from approximately $1.30 to $1.11 which the 
Government charges was the natural level dictated by supply and de- 
mand conditions. So that if the price was a manipulated price, the 
manipulation would seem to represent only about 19 cents of the 
sharp price rise during 1943. General Foods’ large purchases and tak- 
ing of delivery may very likely have accelerated an already existing 
upward movement. This might be a safe assumption in some other 
kind of a proceeding. Here we are faced with the necessity of finding 
facts and not probabilities, * 

The same general conclusions are applicable to the deductions de- 
sired by the Government from the existence of a premium for the May 


‘ 

1In 1934, Dr. J. W. T. Duvel, Chief, Grain Futures Administration, testified in connec- 
tion with H. R. 8829, 73d Congress, 2d session, one of the bills from which later emerged 
the Commodity Exchange Act. In support of the provisions of the bill for establishing 
trading limits, Dr. Duvel said that Grain Futures Administration studies had disclosed that 
concentrated large-scale operations, that is transactions of 2,000,000 bushels or more, 
result in abnormal price-movements in more than 80 percent of instances. Hearings before 
House Committee on Agriculture, pp. 13-17. So that even the studies referred to show 
lack of abnormal price movements in some concentrated large-scale operations. 
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1944 future over the July and September futures. Analysis of the 
relationships between futures is undoubtedly one of the standard tests 
for the detection of artificiality or manipulation. Government coun- 
sel say that the premium relationship between the May 1944 and the 
deferred futures was abnormal. Respondents’ counsel say that the re- 
lationship was normal. The only way to find out is to conduct a close 
study of data not introduced in evidence covering a period of years to 
ascertain the reasons for the existence of the premium relationship for 
rye futures in other years when it occurred. If such a study revealed 
the relationship to be unusual, the problem would still remain as to 
whether manipulation or some other ingredient in the 1943—May 1944 
rye market situation was the cause. I do not believe that because Mr. 
Metcalf admitted to a Government investigator that General Foods 
had unwittingly caused the relationship to come about and promised 
to cooperate by making the July market liquid is powerful evidence 
that General Foods manipulated the price. Potentially the premium 
relationship is perhaps a more reliable test for artificiality or manipu- 
lation, or a stronger indication of such a condition, than the rise in 
price during 1943, but its potentialities are not realized in this record. 

Then we come to the decline in price in May 1944. It may be that 
the price was at an unrealistically high level on May 1, 1944, when 
the price of May rye futures opened at $1.50. Again, it may be, al- 
though not established here by the proof requirements applicable to 
this proceeding, that respondents’ operations contributed to the build- 
ing up and maintenance of this price level. But because the price came 
down is not to prove that the only answer is a manipulated price in 
violation of the act. There is no testimony that this is the answer. 
Support of the Government contention is sought in the fact that 
heavy deliveries by shorts in the first few days of May 1943 did not 
cause the price to go down during the delivery month of May 1943. 
Similar heavy deliveries in December 1943, although not so much in 
amount as in May 1943 or May 1944, did not bring about any price de- 
cline during December 1943 in December 19438 futures prices. In fact 
the prices went up at the time when the alleged manipulated price 
level was reaching its peak. Seizing upon the May 19438 situation of 
heavy deliveries by the shorts having no depressing effect upon the 
May 1943 futures prices during May 1943 as proof that the May 1944 
heavy deliveries by shorts broke a manipulated price naturally causes 
one to wonder why heavy deliveries in December 1943, although ad- 
mittedly not quite as large as in May 1943 or May 1944, did not break 
the allegedly artificial and manipulated price level for rye futures in 
December 1943. Some logical explanation may exist but it does not 
emerge clearly from the record. 

743515—47-—3 
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The price rise during 1943, the premium relationship for the May 
1944 future over the deferred futures, and the price decline in May 
1944 are matters which might be strong indications of an artificial or 
a manipulated price. An expert analyst might start with these facts 
and by appraising and isolating the various influences upon prices 
during this period come out with a reasoned conclusion that the price 
level for rye and rye futures was artificially enhanced to some extent 
during 1943 by the weight of General Foods’ operations and main- 
tained with the help of the other respondents to sometime in May 1944 
when.it declined due to the apparent ability of the shorts to meet their 
commitments. Yet, I do not see how I can do this in this kind of a 
proceeding. 

The Government sought to have official notice taken of a great many 
data in support of its arguments that these facts establish a manipu- 
lated price. General Foods likewise tried to get in a great deal of 
data and information by official notice to disprove a manipulated 
price. The referee ruled that such data should be put in evidence in 
the usual way but neither party saw fit to do this. The comprehen- 
sive economic study sought to be made on this subject by the requests 
of the Government and General Foods for official notice is something 
that should not have to be made by a referee or deciding officer with- 
out the benefit of explanation by witnesses and without an adequate 
opportunity for each party to dispute the inferences sought from the 
data by the other party. The data sought to be officially noticed do 
not consist of general background material. They go to the heart of 
perhaps the main issue in the entire proceeding. I do not believe that 
advertence to the expertise of the referee or the deciding officer is an 
adequate substitute in this kind of proceeding for evidence intro- 
duced in the usual way. 

Before leaving the discussion of the charges that respondents col- 
lectively and individually manipulated prices of rye futures and actual 
rye, attention should be paid to the charge of collective manipulation. 
There is no evidence, or at least practically no evidence, that the Rice 
respondents, Ryan, or O’Brien had any connection or association with 
General Foods’ operations during 1943 which ended with the May 1944 
futures price at $1.27. During the first few days of January 1944, the 
price got as high as $1.84. It was about this time that respondent Rice 
and Company was retained as selling agent for the General Foods’ rye 
and it was after this time that the heavy purchasing program of May 
rye futures by the respondents other than General Foods took place. 
But the price did not get any higher and on May 1, 1944, was $1.30. 
So that any responsibility for a manipulated price on the part of re- 
spondents, other than General Foods and perhaps Metcalf, can only 
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be vicarious and on the tenuous theory of contrbution to maintenance 
of any existing manipulated price level. While this might possibly 
be a supportable theory if it had been established by the evidence that 
the price level was a manipulated one and that the activities of re- 
spondents held this price level up, it is difficult to believe that the re- 
spondents who bought heavily in May rye futures at an alleged arti- 
ficially enhanced price did so with knowledge that the price level was 
a manipulated one and for the purpose of maintaining a manipulated 
price. The main charge in the Government case is that respondents 
ran a collective corner in May rye. Rice, Ryan and O’Brien, to be 
candid, were looking for profits and if everything the Government 
charges would be conceded, these respondents were trying to enhance 
the prices existing when they purchased. Another weakness in the 
joining of all respondents on a charge of collectively manipulating 
the price is that according to the Government evidence it was not until 
shortly before May 13, 1944, that General Foods and Metcalf knew the 
positions in May rye of the other respondents. Mr. Bagnell testified 
that Mr. Francis told him that General Foods ascertained the positions 
of Rice and O’Brien in May rye at the meeting in New York some 
short time before May 13, 1944, which culminated in the purchase of 
2,000,000 bushels of rye which came fron: Rice, Schedule A customers, 
O’Brien, and Ryan. The Government even suggested this in a finding 
of fact. I do not see then how General Foods and Metcalf can be 
joined collectively with the others as manipulators who together 
sustained during 1944 a manipulated price otherwise achieved prior 
to that time by General Foods, even if such was proved, when there is 
no link shown between General Foods or Metcalf and the remaining 
respondents during the months of 1944 preceding May. 

We finally come at this stage of our decision to the sale of the 
2,000,000 bushels of rye to General Foods from Rice, Ryan, and O’Brien 
on May 13, 1944, and subsequent dates. There is no doubt that the 
purchase by General Foods and the sale by Rice, Ryan, and O’Brien 
were transacted for the purpose, at least, of supporting or pegging the 
market price by taking off the market rye which otherwise would have 
been sold on the market with consequent adverse effects upon price. 
The sale came during a delivery period when this record shows that 
prices were acutely sensitive. It is a proper inference from the record 
evidence that the 2,000,000-bushel deal kept the price from declining to 
some extent which would have happened if the rye had been dumped 
on the market at the time. General Foods and Metcalf as its officer in 
charge of its rye purchasing program, O’Brien and Rice without ques- 
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tion participated in the transaction. Some of the rye sold was Ryan’s 
individually and some from the Rice-Ryan joint account. While 
Ryan is less directly involved than the others, the evidence is sufficient 
to justify the conclusion that Ryan also participated in the sale for the 
purpose of maintaining rye prices. 


II 


Concerning the charges in the complaint and the referee’s proposed 
findings and conclusions that the respondents collectively cornered the 
May market in rye, the same problem raises its head as was discussed 
above in connection with collective manipulation. This problem must 
- be faced. As was pointed out, there is no link shown between General 
Foods and Metcalf on the one hand, and the remaining respondents on 
the other during the months of 1944 preceding May 1944. The Gov- 
ernment even suggested a finding of fact that it was at the meeting 
shortly before May 13, 1944, which led to the 2,000,000-bushel transac- 
tion that General Foods ascertained the positions of Rice and O’Brien 
in the rye market. On what basis, then, can General Foods and 
Metcalf be found collectively with the others to have cornered the 
market? Even in an administrative proceeding, such as this, for 
violations of an act, I suppose that to hold a person responsible for a 
violation some intent must be shown either by the mere doing of a 
prohibited act or by the more exacting standard of a specific intent 
equivalent to the mens rea of criminal law. However questionable or 
undesirable, the holding of a large supply of rye by General Foods was 
not in itself prohibited, nor was its failure to liquidate the stock or part 
of it in such a way as to make rye available to elevators or other specula- 
tive interests. 

Omitting General Foods and Metcalf from the picture for a 
moment, it might still be possible for the remaining respondents to 
have violated the act by cornering the market because they took ad- 
vantage of the technical situation of General Foods’ apparent policy 
of not making their rye available to speculators or elevator interests. 
1 am afraid, however, that other applicable considerations do not 
make it possible to find that the respondents other than General Foods 
did corner the market in May rye as distinguished from an attempt 
to corner. 

Respondents claim in general that a corner in violation of the act 
cannot exist unless the shorts are actually cornered during the delivery 
month, that is that the shorts are unable to make delivery of the com- 
modity due to the efforts of the cornering interest in cornering the 
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available supplies and standing for delivery on its long contracts. 
The position of the Government does not seem precise. While there 
is no doubt that the Government holds out as a corner in violation 
of the act control or possession of deliverable supplies on one market, 
the Chicago Board of Trade, it sometimes appears that the Govern- 
ment claims that such a situation constitutes a corner in violation of 
the act regardless of whether the attempts to corner the market suc- 
ceed or any resulting enhancement or fluctuation of price results. At 
other times, the Government seems to concede that an essential element 
of the violation “corner” is an artificial stimulation of price. 

Section 6 (b) of the act does not mention corner but does impose 
administrative sanctions for manipulating the price or attempting to 
manipulate price. Section 9 of the act authorizes criminal penalties 
for persons “who shall corner or attempt to corner” any commodity 
in interstate commerce or for future delivery on or subject to the rules 
of any board of trade. Assuming that the first part of the first sen- 
tence in section 6 (b), “If the Secretary of Agriculture has reason to 
believe that any person (other than a contract market) is violating, 
or has violated any of the provisions of thisact * * *” incorporates 
by reference the prohibition in section 9 against corners and attempts 
to corner, I have been unable to find any satisfactory authority that 
a corner in violation of the act exists, as distinguished from an attempt 
to corner, unless a manipulated or artificial price of some sort or degree 
is caused by the cornering efforts. Careful examination of the several 
authoritative treatises referred to in the proceeding,’ the legislative his- 
tory of the act, and the leading cases reveal that a corner is the most 
spectacular illustration of manipulating prices upward. Manipula- 
tive practices such as cornering efforts that fail to enhance the price 
or to cause price fluctuations may still come under the general heading 
of “manipulation” but it seems to me that these are covered by the act 
as attempts to manipulate or attempts to corner. 

We have already come to the conclusion that the evidence in the 
record does not warrant a conclusion in this type of proceeding that rye 
futures or rye prices were manipulated prices at the end of 1948 or in 


2This is the classical corner on a grain futures market. Numerous authorities were 
cited by respondents in support of their position. They might also have referred to “A 
Primer of Trading in Commodity Futures,” July 1937, United States Department of Agri- 
culture, Commodity Exchange Administration, which has the following definition : Corner. 
A condition in which one operator or pool controls so much of a commodity, usually both 
with respect to the physical commodity deliverable upon contracts and with respect to 
contracts to buy, that contracts to sell can be fulfilled or offset only upon the terms of 
such operator or pool.” 

® Technical Bulletin No. 747, Grain Prices and Futures Market, G. Wright Hoffman, 
United States Department of Agriculture, 1941; Future Trading Upon Organized Com- 
modity Markets, G. Wright Hoffman, University of Pennsylvania Press, 1932; Report of 
the Federal Trade Commission on the Grain Trade, Vols. V, VI, and VII, 1920-1926. 
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the first few days of January 1944. No enhancement of the price level 
occurred during 1944 and we cannot find that respondents maintained a 
manipulated price level during 1944 up to the market decline in May. 
So even if it be conceded that the respondents or some of them were 
attempting to run a corner on May rye, no price effects are disclosed and 
we are consequently unable to find or conclude that a corner in violation 
of the act was achieved. 


III 


The part of the Government case dealing with attempts to manipu- 
. late and attempts to corner is on more solid ground. It is common 
knowledge and it is apparent throughout this record that the adequacy 
of deliverable supplies on a futures market to meet maturing futures 
contracts is a potent price-influencing factor. The inadequacy or 
threat of inadequacy is disturbing to stability and has a tendency to 
enhance prices. On the other hand, excessively large or surplus sup- 
plies on any market, particularly a large or terminal market results 
in, or has a tendency to result in, lowered prices. 

Rice, O’Brien and Ryan were experienced traders. They were 
speculators with no use for actual rye. The “tight” situation in 
December 1943 rye due largely to General Foods’ operations was not 
a secret. O’Brien was the President of the Board of Trade and Rice 
as General Foods’ agent for the merchandising of its rye must have 
known of the action of the Business Conduct Committee in prohibit- 
ing further purchases of rye or rye futures by General Foods or Met- 
calf. Ryan had a joint account with Rice. Yet in the face of a prac- 
tically unprecedented supply of rye in Chicago, with over 7,000,000 
bushels in the hands of General Foods alone, Rice, the Schedule A 
customers, O’Brien, and Ryan embarked on large long lines in May 
1944 futures. This in itself does not seem logical for an experienced 
trader unless he has some reason to believe that the large supplies 
would not be available to shorts or at least would not be liquidated in 
such a way as to depress prices on the Board of Trade.*| The source 
for such a reason to believe on the part of O’Brien and Ryan immedi- 
ately suggests itself as Mr. Rice. This is supported by later devel- 
opments in May 1944 when Mr. O’Brien found himself unable to carry 

‘The possible impact upon the market of the liquidation upon the Board of Trade of 
General Foods’ long supply is seen from Finding of Fact 30. In defending O’Brien’s par- 
ticipation because of his position as President of the Board of Trade, O’Brien’s counsel 
argues, “If 7,000,000 bushels of rye should suddenly be dumped on the Chicago market, 
the impact upon the rye market would obviously be terrific’ (p. 16, O’Brien’s Exceptions 
to the Referee’s Report). This bears out our conclusion that an experienced trader would 
be wary about going on a large long line with 7,000,000 bushels of cash rye in the market. 


How would such traders know when they went long whether or not the rye would be 
dumped or sold to the shorts? 
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the rye delivered on his contracts and Rice, Schedule A customers, 
Ryan, and O’Brien took their trouble to General Foods through 
Mr. Rice. 

Although these respondents made heavy purchases of May futures 
in January and February, 1944, prices did not go up, and after some 
liquidation on their part, Rice, Schedule A customers, Ryan, and 
O’Brien, as shown by Finding of Fact 25, were long 5,695,000 bushels 
May on April 29, 1944, and took delivery of large amounts of rye in 
May. For some time previously a profit could have been made by 
selling May and buying July or September 1944 futures. When to 
the purchase and maintenance of large long lines in May futures, 
the taking of delivery and the holding of very large amounts are added 
the taking of delivery and the holding of rye in Winnipeg mentioned 
in Finding of Fact 28, the last-minute attempt on April 28, 1944, to 
make Canadian rye undeliverable unless the duty was paid, the failure 
of these speculators to take a profit by selling May and buying later 
futures, and the sale of the 2,000,000 bushels to General Foods in May 
1944 by Rice, Schedule A customers, O'Brien, and Ryan, it is a 
reasonable inference that Rice personally and through Schedule A 
customers, O’Brien, and Ryan, were individually and together using 
the weight of their trading in an attempt to influence the price, in 
other words, to manipulate the price. The attempts even reach the 
ambitious level of attempts to corner the market in May rye, a more 
newsworthy description of the kind of manipulation attempted. 

I am unabie to conclude from the record evidence that General 
Foods or Metcalf participated in these efforts by Rice, O’Brien, and 
Ryan. As has been previously observed, the evidence indicates that 
General Foods and Metcalf did not know of the positions of Rice and 
O’Brien in May rye until the meeting shortly before May 13, 1944 
(Complainant’s Suggested Findings of Fact, Conclusions and Order, 
Suggested Finding of Fact 18). The evidence reveals also that Gen- 
eral Foods did not know whose rye they were buying, and I am not 
asked to disbelieve the witness who gave the testimony. The mere 
fact thet the meeting had to be held and the fact that, according to 
the Government evidence and argument, Mr. Rice had to exercise his 
persuasive powers to talk General Foods into the 2,000,000-bushel 
purchase are inconsistent with the notion that General Foods and 
Metcalf were parties to a full-fledged plot to corner the rye market 
that had been hatched with the assent and cooperation of all some- 
time in 19438. General Foods was not long May 1944 but short to 
some extent. As far as Metcalf personally is concerned, his trading 
in May rye on his individual account and for the accounts he con- 
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trolled does not reveal trading consonant with any knowledge, par- 
ticipation or understanding of a plan to run a corner. 

Naturally, counsel for the respondents dispute vigorously the draw- 
ing of any inferences of illegitimacy from any of the facts. The in- 
ferences drawn are certainly reasonable in the light of the evidence 
and in the absence of any explanation in evidence by the respondents. 
A few words might be said, however, about Finding of Fact 18 to the 
effect that Rice controlled or directly influenced the Schedule A cus- 
tomers. Counsel for the Rice respondents dispute any finding that 
Rice controlled or directly influenced the Schedule A customers al- 
though they do admit that “These customers, in the same manner as 
.customers of any brokerage house, very probably were influenced in 
their trading by Rice” (Suggested Findings of Fact and Conclusions 
of Law Submitted by Rice Respondents). Buster testified that Rice 
told him that he was in touch with the Schedule A customers almost 
daily and that he often had discretionary authority for a day. There 
is evidence also of numerous block executions of orders both on the 
Chicago Board of Trade and on the Winnipeg Grain Exchange with 
distribution of the orders among Rice customers, most of whom are 
listed in Schedule A, without any indication that individual orders 
had been received. There is the further strong circumstantial evidence 
in the pattern of trading, that is practically all Schedule A customers 
being long May 1944 Chicago, 19 of the 23 customers being long May 
1944 on the Winnipeg Grain Exchange, with 14 of the customers tak- 
ing delivery in Chicago and 18 of the 19 in Winnipeg taking delivery. 
These deliveries were taken when it would have been profitable both 
in Chicago and Winnipeg to sell May and buy July or later futures. 
Further, the rye delivered to Schedule A customers in Winnipeg was 
part of the 2,000,000 bushels which Rice held in Winnipeg according 
to his statement to Buster. 

As to the move on April 28, 1944, initiated by Rice and proposed by 
O’Brien, to have the Board of Trade declare ineligible for delivery 
Canadian grain unless the duty was paid, the Rice counsel defend by 
saying that officials of the Board of Trade and the Commodity Ex- 
change Division officer in Chicago favored the move. Mr. O’Brien had 
a large long line in May rye, he had attended a meeting on the night of 
April 27, 1944, at Rice’s apartment and must have known of Rice’s 
position. The record shows that most of the rye in Chicago outside 
of that held by General Foods and some of the respondents was rye 
imported from Canada by Cargill, Inc., in November and December, 
1943. Yet on the morning of April 28, 1944, after the meeting in 
Rice’s apartment on the night of April 27, and on the last day before 
the first notice day for delivery on May rye contracts, Mr. O’Brien 
took action to have a resolution prepared for the Board of Directors 
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which would make undeliverable at least some if not a large part of 
the deliverable rye in Chicago. The circumstances justify an inference 
of less than an altruistic desire on the part of Mr. O’Brien to protect 
the market. As far as Mr. Rice is concerned, his conversation with 
Mr. Buster in which he complained of the “raw deal” he and the other 
May rye longs got from the Board of Trade on this matter, pretty well 
indicates the motivation for his action in initiating the proposal. 

The activity of O’Brien in making known to the traders Metcalf’s 
telegram on May 8, 1944, denying the rumors that General Foods had 
sold out to Cargill, Inc., the principal short, may be explainable on 
the ground that Mr. O’Brien was President of the Board of Trade. 
Perhaps this activity does not mean very much in itself in this case. 
It did happen, however, that O’Brien was long May and that, conse- 
quently, his personal interests were also served. The incident does 
fill in another detail of the general picture. 

In addition to what are considered the collective attempts of Rice, 
O’Brien, and Ryan during 1944 to manipulate the price, each one 
individually made his contribution and, therefore, individually at- 
tempted to manipulate the price. There is the further question of the 
2,000,000-bushel transaction with General Foods in May 1944 which has 
been held to be a manipulation of the price and, of course, this also 
constituted an attempt to manipulate the price. Here also the at- 


tempt was participated in by General Foods, Metcalf, Rice, O’Brien, 
and Ryan and consituted a collective attempt and an individual at- 
tempt on the part of each participant. Rice, Metcalf, Francis, and 
O’Brien admitted that the purpose of the deal was to maintain the 
market price or to prevent any break in the price. 


IV 


Respondents voiced many grievances throughout the proceedings. 
Out of a sense of fairness but at the expense of having a long, drawn- 
out decision, we have attempted to answer those of significance, but 
there are so many that we have been unable to discuss them all. Of 
course then, this decision shall be considered as overruling all objec- 
tions and exceptions inconsistent with it. A few procedural matters 
raised by respondents are left for consideration. Respondents attack 
the complaint. They urge its invalidity because the document reads 
“There is reason to believe” instead of “I have reason to believe” and 
because the caption reads “/n re General Foods ...” instead of 
“Secretary of Agriculture v. General Foods... .” These protesta- 
tions have no substance and relate to mere matters of form. 

Respondents were particularly upset because the complaint does not 
charge a conspiracy or agreement. ‘They say that the word “collec- 
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tively” has no legal meaning. The complaint is clear that respond- 
ents are accused of acting together, in concert, as a group. Respond- 
ents’ protestations that the complaint leaves them in the dark as to 
whether collusive action is alleged because of the omission of specific 
charges of conspiracy or agreement are far-fetched. Conspiracy to 
violate is a separate crime in the field of criminal law and this is not 
a criminal proceeding. Because complaints in former proceedings 
under the act may have alleged an agreement is not to strike down 
as fatal any changes in the form or style of subsequent complaints. 
Absence of either the pleading or proof of an express agreement 
entered into at a particular time and particular place is not fatal in a 
conspiracy case in criminal law and certainly is not an administrative 
- proceeding involving substantive charges of violations of an act by 
a group working together. 

Respondents also attack the constitutionality of the act. They find 
it an improper delegation of legislative power and a violation of the 
due process clause of the Fifth Amendment. Even if we had the 
power to decide these questions, they are well-settled by now in favor 
of the constitutionality of the act. . 

Another contention pressed vigorously by respondents is that there 
is no jurisdiction in this proceeding to consider or impose adminis- 
trative sanctions for past attempts to manipulate or to corner. This 
contention is based on the wording of section 6 (b) with respect to 
attempts. Section 6 (b) says: 

“If the Secretary of Agriculture has reason to believe that any person (other 
than a contract market) is violating or has violated any of the provisions of 
this act, or any of the rules and regulations made pursuant to its requirements, 
or has manipulated or is attempting to manipulate the market price of any 
commodity, in interstate commerce, or for future delivery on or subject to the 
rules of any board of trade. .. .” [Italics supplied] 

Respondents rely upon the decision in Wallace v. Cutten, 298 U.S. 229 
(1936), upholding a Circuit Court of Appeals decision that the former 
section 6 (b), phrased in the present tense, precluded the Secretary 
from proceeding against Cutten after the violation was completed. 
After a reading of the legislative history of the section, particularly 
the committee hearings (Hearings Before House Committee on Agri- 
culture on H. R. 8829, 73rd Congress, 2nd Session; Hearing Before the 
Senate Committee on Agriculture and Forestry on H. R. 6772, 74th 
Congress, 2nd Session), one finds it hard to believe that Congress in 
legislating to remedy the defect in the statute revealed by the Cutten 
decision did not intend to cover attempts as well as established manip- 
ulation of price. Any doubts are resolved by the language in the first 
part of the sentence incorporating in section 6 (b) any existing or 
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past violations of other provisions of the act. Section 9 of the act 
provides in part as follows: 

“Any person who... shall manipulate or attempt to manipulate the price of 
any commodity in interstate commerce, or for future delivery on or subject to 
the rules of any board of trade, or who shall corner or attempt to corner any 


such commodity ... shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof be fined not more than $10,000 or imprisoned for not more than 


one year; or both, together with the costs of prosecution.” 

Section 6 (b) authorizes jurisdiction where any person has violated 
any of the provisions of the act, one of which is the prohibition and 
the penalty for any person who shall “... attempt to manipu- 
late... or whoshall . . . attempt to corner. .. .” 

One more comment is in order. Respondents continually argued 
about the malefactions of Cargill, Inc., in the carrying on of its 
business. As long as the Government charged the market decline 
in May 1944 to be due to the “breaking” of a corner, there was rele- 
vancy to respondents’ answering contentions that the decline was 
due to a “bear raid” by Cargill. But respondents or some of them 
did not stop there and went on to delineate all the historical tactics 
of the short or elevator interests that they consider unfair or irregular. 
Those matters were not in issue here. 


V 
























In recapitulation, it is concluded that respondents Daniel F. Rice, 
Daniel F. Rice and Company, Philip R. O’Brien, and Lawrence J. 
Ryan in violation of the act collectively and individually attempted 
to manipulate the price of rye futures on the Chicago Board of Trade 
and actual rye on and subject to the rules of the Chicago Board of 
Trade and to corner such futures and actual rye. It is concluded 
further that respondents General Foods Cerporation, Charles W. 
Metcalf, in charge of General Foods’ rye operations, Daniel F. Rice, 
Daniel F. Rice and Company, Philip R. O’Brien, and Lawrence J. 
Ryan in violation of the act collectively and individually attempted 
to and did manipulate the price of rye futures on the Chicago Board 
of Trade and actual rye on and subject to the rules of the Chicago 
Board of Trade by virtue of the 2,000,000-bushel transaction in May 
1944, General Foods as alleged in the complaint also exceeded the 
trading limits in one instance. 

There remains, finally, the soul-searching task of imposing sanc- 
tions. Some of the charges in the complaint have not been established 
and the sanctions accordingly should not be as heavy as those requested 
by the Government and proposed by the referee. The violations found 
are nevertheless serious and warrant remedial measures. However, 
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no sanction is invoked because of O’Brien’s trading in excess of the 
limits nor for Metcalf’s failure to file some reports since these matters 
were not mentioned in the complaint. The protagonist in the drama 
is Daniel F. Rice, and this should be considered in the evaluation of 
the sanctions invoked. General Foods, through Metcalf, provided the 
setting for the attempt to corner but we are unable to find that it was 
done with manipulative intent or that General Foods and Metcalf 
were parties in the attempt to corner. However, General Foods 
through arrangements made by Metcalf did purchase the 2,000,000 
bushels in May 1944 to keep it from being dumped upon the market, 
in itself a manipulation, and the trading limits were exceeded on one 
occasion in 1943. O’Brien played a minor role compared to Rice and 
Ryan’s participation is considerably less than that of Rice and O’Brien, 
Weighing all the pertinent factors as best we can, the conclusion is 
that the trading privileges of Daniel F. Rice and Daniel F. Rice and 
Company and the registration of Daniel F. Rice and Company be 
suspended for six months, that the trading privileges of General Foods 
Corporation and Metcalf should be suspended for 30 days, that the 
trading privileges and the registration of Philip R. O’Brien should ba 
suspended for 30 days, and that the trading privileges and the regis- 
tration of Lawrence J. Ryan should be suspended for 10 days. 


ORDER 


1. All contract markets shall refuse respondents Daniel F. Rice 
and Daniel F. Rice and Company all trading privileges thereon for a 
period of six months and shall refuse respondents General Foods Cor- 
poration, Charles W. Metcalf and Philip R. O’Brien all trading privi- 
leges thereon for a period of 30 days and shall refuse respondent 
Lawrence J. Ryan all trading privileges thereon for a period of 10 
days. 

2. The registration of Daniel F. Rice and Company as a futures 
commission merchant is suspended for a period of six months, the 
registration of Philip R. O’Brien as a floor broker is suspended for 
30 days, and the registration of Lawrence J. Ryan as a futures com- 
mission merchant is suspended for 10 days. 

3. The refusals of trading privileges and the suspensions provided 
shall begin on the 40th day after this date. 

4, All charges contained in the complaint not found to be estab- 
lished are dismissed as far as this proceeding is concerned. 

5. Copies hereof shall be served on the parties or their counsel of 
record and on each contract market. 
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(A. D. 1452) 


In re Sr. JosepH Stock YArps Company. P&S Doc. No. 298. Decided 
April 21, 1947. 


Increases in Rates and Charges 


Increases in its rates and charges requested by respondent were ordered effective 
two days after order and subject to conditions of previous order, in view of 
fact that increases sought by respondent were uncontested, that respondent 
had made a wage agreement with labor union providing for retroactive wage 
increases and had promptly filed petition for increases on March 13, 1947, 
after wage negotiations were concluded on February 8, 1947. However, gen- 
eral policy will be to comply fully with the provisions of Section 4 of Ad- 
ministrative Procedure Act in connection with issuance and effective date of 
rate orders, except in extremely urgent situations. 


*, John B. Poinderter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers, of McFarland & Sellers, of Washington, 
D. C., for respondent. Mr. John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


Supplemental Order 


On March 13, 1947, the St. Joseph Stock Yards Company filed a 
petition requesting modification of the prior orders in this proceeding 


so as to permit respondent to increase its yardage rates. The basic 
order was entered in the proceeding on May 4, 1934, and has since been 
modified by supplemental orders, the most recent being an order 
entered on March 13, 1946 (5 A. D. 175). The reason for the re- 
quested increase in rates is a general wage increase granted by re- 
spondent to its stockyards employees which the petition states re- 
spondent agreed to in order to prevent the closing down of respond- 
ent’s yards. The petition recites that the general wage increase is 
retroactive to November 21, 1946, and will result in additional labor 
costs for respondent’s fiscal year ending October 31, 1947, of $73,096.81. 
The petition estimates that the requested increase in rates will raise 
respondent’s gross income by $37,354.03, and it is further stated that 
respondent’s actual net earnings for the fiscal year ending October 31, 
1946, were approximately $80,000, less than a 614 percent return on 
the official valuation of its property used and useful for stockyard 
purposes. The petition is supported by exhibits containing data as 
to respondent’s estimated receipts and expenses. Notice of the peti- 
tion for modification was published in the Federal Register on March 
22, 1947, but no objection has been received from users of the yards. 
On April 2, 1947, the Livestock Branch, Production and Marketing 
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(Administrative Procedure Act) 
Administration, filed an answer recommending that respondent be 
granted the increases sought for a period of one year. Accordingly, 
subject to the conditions mentioned below, respondent shall forthwith 
publish and file a supplement to its tariff containing the following rates 
for yarding livestock: 


Cattle: ‘ Cents per head 
i eet Scores 


a i ag ee 27% 
Resale or reweigh: Commission Division 

Hogs: 
Rail 


NG ne ee nen oe ae eos 
Resale or reweigh : Commission Division_-_-.-___-__-_----- 


Sheep: 

Rail 

Direct 

Resale or reweigh: Commission Division 
Horses and mules: 


The increases sought by the respondent are uncontested. The in- 
creases in the respondent’s labor costs are retroactive to November 21, 
1946. After the wage negotiations of the respondent were concluded 
by agreement on February 8, 1947, the respondent promptly filed on 
March 13, 1947, its petition for an increase in rates to compensate for 
the increased wage costs in the future. It appears, therefore, that 
good cause exists for making this order effective in less than 30 days, 
as provided in Section 4 (c) of the Administrative Procedure Act 
(60 Stat. 238). Accordingly, the foregoing rates may be made effec- 
tive by the respondent on April 23, 1947, and shall remain in effect 
for a period of 1 year thereafter unless modified or extended. How- 
ever, the conditions specified in the order of March 13, 1946, as to 
filing of reports, etc., shall apply. 

As indicated by the notice published in the Federal Register on 
April 8, 1947 (12 F. R. 2319), the general policy will be to comply 
fully with the provisions of Section 4 of the Administrative Pro- 
cedure Act in connection with the issuance and effective date of rate 
orders, except in extremely urgent situations. That notice informs 
affected persons that petitions for extensions or modifications of estab- 
lished rates should be filed not less than 60 days prior to the effective 
date desired by petitioners for the requested rates in order to permit 
compliance with all the requirements of the Administrative Procedure 
Act. That statement of policy should not be considered in this pro- 
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ceeding, however, since it was published approximately 3 weeks after 
the respondent’s petition for modification was filed herein. 

Copies hereof shall be served upon the varties by registered mail or 
in person. 







(A. D. 1453) 


In re St. Pau UNIoN Stock YARps CoMpANY. P&S Doc. No. 1211. Decided 
April 24, 1947. 







Increase in Rates and Charges 






Increases in its rates and charges, requested by respondent, are ordered effective 
4 days after order and subject to conditions of previous order, in view of 
fact that increases sought by respondent were uncontested, that respondent 
had made a wage agreement with labor union providing for retroactive wage 
increases and had promptly filed its petition for increases on March 25, 1947, 
after its wage negotiations were concluded on March 7, 1947. However, the 
general policy will be to comply fully with provisions of Section 4 of 

Administrative Procedure Act in connection with issuance and effective date 

of rate orders, except in extremely urgent situations. 












Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mel :rlane o: Selicrs, oY Washington, }». C., for respondent. Mr. John 
J. Curry, Hearing Examiner. 








Decision by Thomas J. Flavin, Judicial Officer 






Supplemental Order 






On July 3, 1946 (5 A. D. 530), a supplemental erder was entered in 
this proceeding. On March 25, 1947, the respondent filed a petition 
for modification seeking increases in certain of its rates and charges. 
The petition and attached exhibits contain comprehensive data as to 
the financial status and immediate prospects for the future. The 
principal ground advanced for the increases was a wage agreement 
negotiated by the respondent on March 7, 1947, with Stockhandlers 
Local No. 160, United Packinghouse Workers of America, C. I. O., 
which provided for wage increases retroactive to December 2, 1946. 
The data submitted by the respondent shows that the increased wages 
paid by the respondent will result in additional labor costs for the 
current fiscal year of $78,978 over the fiscal year ended October 31, 
1946. 

Notice of the respondent’s petition was published in the Federal 
Register on April 1, 1947 (12 F. R. 2133), and no protests have been 
received. The answer of the Production and Marketing Administra- 
tion recommends that the increases sought by the respondent be 
granted, subject to the same conditions as were recited in the order 


of July 3, 1946. 
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Accordingly, subject to the conditions mentioned below, respondent 
shall forthwith file and publish an amendment to its tariff setting forth 
the following rates for yarding livestock: 

Yardage Rates per head 

Cattle: 

Rail and truck 

Direct 

Resale—Commission Division 
Calves (300 pounds or under) : 

Rail and truck 

Direct 


Hogs: 
Rail and truck 
Direct 


Sheep: 

Rail and truck 

Direct 

Resale—Commission Division_________._.______--____-___ 
Horses and mules: 

Rail and truck 


In view of the fact that the increases sought by the respondent are 
uncontested, that the increases in the respondent’s labor costs are 


retroactive, and that the .respondent’s petition for an increase was 
promptly filed on March 25, 1947, after the wage negotiations were 
concluded by agreement on March 7, 1947, it appears that good cause 
exists for making this order effective in less than 30 days, as provided 
in Section 4 (c) of the Administrative Procedure Act (60 Stat. 238). 
Accordingly, the foregoing rates may be made effective by the re- 
spondent on April 28, 1947, and shall remain in effect for a period of 
1 year thereafter unless modified or extended. However, the condi- 
tions specified in the order of July 3, 1946, with reference to the filing 
of quarterly reports and with reference to reduction in rates upon the 
basis of information disclosed by the quarterly reports, shall continue 
to apply. 

As indicated by the notice published in the Federal Register on 
April 8, 1947 (12 F. R. 2319), the general policy will be to comply 
fully with the provisions of Section 4 of the Administrative Procedure 
Act in connection with the issuance and effective date of rate orders, 
except in extremely urgent situations. That notice informs affected 
persons that petitions for extensions or modifications of established 
rates should be filed not less than 60 days prior to the effective date 
desired by petitioners for requested rates in order to allow compliance 
with all the requirements of Section 4 of the Administrative Procedure 
Act. That statement of policy should not be considered in this pro- 
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ceeding, however, since it was published approximately two weeks 
after the respondent’s petition for modification was filed herein. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1454) 
In re Essex County Coop Company. P&S Doc. No. 1510. Decided April 30, 1947. 


Rates and Charges—Temporary Rates Continued 


Respondent’s temporary rates are extended until April 5, 1948, since respondent’s 
monthly reports show that such an extension is warranted, but respondent 
is ordered to continue filing monthly reports, modified, however, to show 
number of each type of coop rented and the amount of deposit involved. 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Martin Simon, of Newark, New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
Supplemental Order 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 e¢ seg.), in which rates were prescribed 
by an order dated May 12, 1944 (3 A. D. 387). A supplemental order, 
dated April 5, 1946 (5 A. D. 252), prescribed that the rental charge 
on chicken coops be increased from 48¢ to 60¢ and from 65¢ to 85¢ for 
turkey coops. The increases so ordered were temporary and were 
made effective for a period of one year from the date of that order. 

On March 26, 1947, the respondent filed a petition requesting that 
the temporary rates prescribed in said order of April 5, 1946, be con- 
tinued for a period of one year. Since the temporary rates would have 
expired before the respondent’s petition could have been considered 
on its merits, said temporary rates were continued, pending a decision 
on the merits of the respondent’s petition and until further order by a 
supplemental order dated March 28, 1947. 

Notice of the respondents’ petition was published in the Federal 
Register on April 4, 1947 (12 F. R. 2278), and no protests have been 
filed. The answer of the attorney for Production and Marketing Ad- 
ministration, filed April 14, 1947, after stating summary conclusions 
as to the facts reflected by respondent’s monthly reports, recommends 
that the request of the respondent for an extension of temporary rates 
be granted, that the respondent be required to continue filing monthly 
reports, but that the form of the monthly reports be modified so as to 

743515—47——4 
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contain a breakdown of the number of chicken coops and the number 
of turkey coops rented and the amount of deposit involved. 

In view of the foregoing facts and the analysis of the respondent’s 
monthly reports, a continuation of the temporary rates of the re- 
spondent appears warranted and the recommendation for continuation 
of the requirement for-monthly reports, modified as noted above, is 
reasonable. 

Therefore, the rates and charges of the respondent, prescribed in 
the order of April 5, 1946, are continued in effect until April 5, 1948, 
after which basic rates shall again be in effect unless otherwise ordered. 
The respondent shall continue to file monthly reports as required 
* by the order of April 5, 1946, but shall modify the form of the reports 
so as to show the number of each type of coop rented and the amount 
of deposit involved, 

This order shall be served upon the parties and shall become effective 
30 days after service. 


(A. D. 1455) 
In re CARL BE. JOHNSON v. HAAS LIvESTOCK CoMMISSION ComPANY, INc. P&S 
Doe. No. 1764. Decided April 30, 1947. 


Dismissal—Failure to Prove Lack of Reasonable Stockyard Services 


Since complainant’s claim for reparation predicated upon an alleged violation 
of a duty owed to him by respondent company as a market agency was un- 
supported by evidence of respondent’s failure to render reasonable stockyard 
services, the complaint is dismissed.* 


Mr. A. O. Schmidt, of Milbank, South Dakota, for complainant. Messrs. Kelly 
¢€ LeVander, of South St. Paul, Minnesota, for respondent. Mr. John E. Croak, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 

On June 11, 1946, the Complainant, Carl E. Johnson, Milbank, 
South Dakota, filed a complaint under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 e¢ seg.), hereinafter re- 
ferred to as the Act, seeking reparation from the Respondent, Haas 
Livestock Commission Company, Inc., a livestock commission mer- 
chant at the Union Stockyards, South St. Paul, Minnesota. 

The complaint states that in March 1946, Complainant shipped one 
cow in “. . . healthy condition,” by truck, from a farm near Mil- 
bank, South Dakota, to Respondent for sale on a commission basis; 
that subsequently the Respondent notified the Complainant that the 
cow was being held “subject”; that subsequently Respondent mailed 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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a check to the Complainant in the amount of $12.68; that Complainant 
returned the check to the respondent together with a request for pay- 
ment in full; and that Respondent replied that the cow was sick and 
had to be sold “subject.” Reparation is claimed in the amount of $160, 
the alleged market value of the cow. 

The Respondent filed an answer on July 16, 1946, admitting that the 
cow had been received for sale on a commission basis on or about March 
5, 1946, but stating that, “. . . after said cow was received by defend- 
ant, it was watered in the usual and customary manner; that said cow 
became bloated and lay down and could not be made to stand up; that 
defendant was unable to get a bid on said cow, and that therefore 
defendant held over said cow in the hopes that she would snap out of 
her sick spell; that she did not improve and on the third day after 
receiving her defendant had no alternative but to sell her subject to 
inspection to the packer, Swift and Company.” The answer also states 
that the cow was condemned by the veterinarians of Swift and Com- 
pany ; that the total gross payment received by Respondent from Swift 
and Company was $16.83; and that the balance after deduction of 
charges was $12.68, which was forwarded to Complainant. In the 
answer, the respondent Corporation denies that it was negligent in the 
handling or care of the cow. 

At Complainant’s request, an oral hearing was set, and, subsequently, 
at Complainant’s request, postponed. The hearing was held at St. 
Paul, Minnesota, on January 10, 1947. Complainant did not appear 
in person or by representative. Respondent called as witnesses Aubrey 
Willard Schaffer, the trucker whose driver hauled the cow; Albert 
Peter Taufen, cattle salesman for Respondent; Lawrence Herbert 
Victor Lundin, a farmer who testified that he had viewed the cow at the 
stockyard; and Larry H. Taufen, officer and director in respondent 
Corporation, who testified that he performs the clerical work for the 
respondent Corporation. 

Testimony of witnesses and exhibits demonstrate that Complainant 
shipped six cattle by truck to the Respondent ; that these animals were 
delivered in good condition to the Respondent on March 4, 1946, and 
that Respondent sold five of the animals for the account of Complain- 
ant and rendered an account of sales to the Complainant dated March 
5, 1946, which account of sales indicated that the sixth animal was being 
held. Testimony by Respondent’s salesman, who sold Complainant’s 
animals, is to the effect that during the morning of March 5, 1946, he 
found the cow, which is the subject of this reparation claim, “. . . very 
full and her head was hanging down .. .”; that he walked the cow 
around trying to “shrink her out” ; that the cow was down on the second 
day and would not get up; that she was down on the third day so that 
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he “had her hauled” after selling her “subject” to Swift and Company. 

Testimony by the salesman and Larry H. Taufen, and also a copy of 
a certificate, which copy was received in evidence, demonstrate that a 
cattle, tag No. 977, was condemned by the United States Bureau of 
Animal Industry representative on account of “peritonitis.” Larry H. 
Taufen testified that the tag No. 977 refers to the tag placed in the ear 
of Complainant's cow before it was hauled away. Lawrence Herbert 
Victor Lundin testified that he was at the stockyard on March 6, 1946, 
and that he met with Larry H. Taufen, Respondent’s salesman, and 
with him looked at a cow of the description of Complainant’s cow and 
that this cow was unable to move. This testimony was confirmed by 
- Larry H. Taufen when he was recalled for further direct examination. 


FINDINGS OF FACT 


1. The Complainant is an individual whose post office address is 
Milbank, South Dakota. 

2. The Respondent, Haas Livestock Commission Company, Inc., 
is a corporation and is and was, at the times herein referred to, a regis- 
tered market agency at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, which stockyard has been posted under the Act. 

3. The compl «at was filed on June 11, 1946, which date was within 
90 days after the alleged cause of action accrued. 

4, On or about March 5, 1946, Complainant shipped six head of 
cattle, by truck, to the respondent Company for sale on a commission 
basis at the St. Paul Union Stockyards. All of Complainant’s animals 
were delivered at the stockyard on or about March 5, 1946, and placed 
in a pen at the stockyard. 

5. All of the animals were watered in the morning on March 6, 1946, 
and were fed and watered “after dinner.” 

6. One of the animals, the cow for the value of which this claim 
has been made, became bloated, lay down, and could not be made to 
stand up. Subsequently, after attempting to get bids on the cow, 
Respondent’s salesman sold the animal “subject.” 

7. The cow was condemned on account of “peritonitis” by a repre- 
sentative of the United States Bureau of Animal Industry. 

8. The agents of respondent Company exercised reasonable care in 
handling the cow and did not do or fail to do anything required of a 
market agency at a posted stockyard. 


CONCLUSIONS 


Complainant’s claim for reparation is predicated upon a violation 
of a duty owed to him by the respondent Company, which is to say, 
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some violation of Respondent’s duty as a market agency in connection 
with the handling and sale of the cow. 

The record demonstrates that Respondent exercised rea sonable care 
and promptness in respect to yarding, feeding, watering, etc., Com- 
plainant’s cow and rendered reasonable stockyard services in connec- 
tion with the handling, watering, etc. of Complainant’s cow. 

There is no evidence to support the claim that the cow’s illness was 
a result of Respondent’s failure to render reasonable stockyard service. 

It is concluded, therefore, that Complainant’s claim for reparation 
rannot be allowed. 

ORDER 


The complaint is dismissed. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 

This order shall become effective 10 days after this date. 


(A. D, 1456) 


JOSEPH ROTHENBERG Vv. H. Rotrsrern & Sons. PACA Dow No. 4547. Decided 
April 1, 1947. 
Denial of Petition for Reconsideration 


Respondent’s petition for recorsideration denied where questions raised and 
statements made in the petition were considered in issuance of original order 
which was supported by the evidence and the law. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DENYING RESPONDENT’S PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.). Inthe formal 
complaint filed November 13, 1945, complainant alleged a rejection 
without reasonable cause of a carload of peas contracted to be sold 
to respondent on the basis “Buffalo acceptance final.” An order was 
issued on February 26, 1947, awarding reparation to complainant for 
the difference between the contract price and the proceeds received by 
complainant from the sale made after respondent’s rejection. 

In the petition for reconsideration received March 7, 1947, there is 
set forth a number of errors claimed to have been made in the order. 
The questions raised and the statements made by respondent in the 
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petition are already in the record and were considered in the issuance 
ofthe order. It is concluded that the previous decision was supported 
by the evidence and the law. The petition for reconsideration is 
denied, and it was deemed unnecessary to serve a copy upon complain- 
ant. The order of February 26, 1947, is affirmed. 

This order and the order of February 26, 1947, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1457) 


EncuisH & OLIVER v. COHEN & GorpoN. PACA Doc. No. 4552. Decided April 1, 
1947. 


Denial of Petition for Reconsideration—Modification of Prior Order 


Respondent’s petition for reconsideration is denied on the ground that the original 
order appears to be supported by evidence and law, but the order is modified 
by deleting the paragraph of the order which states that respondent’s rejection 
under section 46.2 (r), (s) of the regulations was without reasonable cause, 
and is affirmed in all other respects. 


Mr. Alexander Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
Order Denying Respondent’s Petition for Reconstruction 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.). In the 
formal complaint filed October 12, 1945, complainant alleged a rejec- 
tion without reasonable cause by respondent of three carloads of 
cucumbers. By an order dated February 26, 1947, it was held that 
respondent had contracted to purchase these carloads from complain- 
ant and that the rejections were without resonable cause, and repara- 
tion was awarded complainant for the loss sustained. 

On March 11, 1947, a petition was received from respondent request- 
ing reconsideration of the order and rehearing, if necessary, as to 
certain aspects. It is claimed that in most instances the order is 
erroneous. These statements of respondent, with one exception to be 
hereafter considered, are substantially the same as were made in the 
original proceeding by its pleadings and brief. 

The order of February 26, 1947, contains the folowing stuitement: 


“It is established by the record that respondent received notice of arrival of 
car ART 22983 at 3:45 p. m. on June 19, 1945, and wired notice of rejection to 
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complainant at 10:01 a. m. on June 21, 1945. Under the regulations (7 CFR, 
Cum. Supp., 46.2 (r), (s)), the purchaser must give the seller notice of rejection 
within 24 hours after notice of arrival or an acceptance will be presumed. Tifton 
Produce Company v. M. A. Skaff, 3 A. D. 906. Respondent’s rejection of the 
produce in car ART 22983 was without reasonable cause and in violation of section 
2 of the act.” 

In the petition, respondent contends that ART 22983 was rejected 
within the 24-hour period. Reference is made to copies of two tele- 
grams contained in the record. One telegram sent by respondent to 
complainant, dated June 19, 1945, reads: 

“22983 ARRIVED. SURE SURPRISED TO SEE YELLOW CRIPPLES AND 
CONSIDERABLY DISEASED. YOU ADVISED US OVER PHONE FANCY 
CUKES. SORRY CANT USE STUFF LIKE THAT. TRY MAKE OTHER 
DISPOSITION. WILL GET GOVERNMEN'T INSPECTION If YOU WISH.” 
The other telegram, dated June 20, 1945, sent by complainant and 
addressed to “Frt Agent PRR Chicago II1” is as follows: 
“DELIVER ART 22988 CUKES REFUSED BY COHEN GORDON TO 
LAMANTIA BROS. WITHOUT BILL LADING.” 

It would appear from this evidence that complainant accepted re- 
spondent’s wire as sufficient notice of rejection and, therefore, the 
sections of the regulations cited were complied with. 

The order is modified to the extent of deleting the paragraph of the 
order quoted hereinbefore which states that respondent’s rejection, 
by reason of section 46.2 (r), (s) of the regulations, was without rea- 
sonable cause. In all other respects, the order appears to be supported 
by the evidence and the law and the petition for reconsideration and 
rehearing is denied. It was not deemed necessary to serve a copy upon 
complainant. 

This order and the order of February 26, 1947, shall become effective 
30 days from the date hereof. 

The parties shall be served with a copy of this order by registered 
mail or in person and this order shall be published. 


(A. D. 1458) 


PACA Doc. No. 4619.* Decided April 1, 1947. 
Dismissal of Complaint—Failure to Prove Breach of Contract or Violation of Act 


Where complainant alleged that respondent shipped a carload of spinach which 
did not meet contract requirements, and that respondent withheld in- 
formation concerning the shipment at the time the sale was made, but the 
evidence failed to establish that the spinach was not as represented or that 
respondent withheld any information which it had, held, that complainant 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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did not prove any breach of the contract or violation of the act, and the 
complaint is dismissed.** 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Messrs. Roepnack 
¢ Pine, of Denver, Colorado, for respondent. Miss Lenore H. Langfore, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
Preliminary Statement 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.) complainant by its formal 
complaint filed June 4, 1946, seeks to recover from the respondent 
damages allegedly sustained in connection with the purchase and 
sale of a carload of spinach in July 1945. The parties waived a formal 
hearing and the proceeding was conducted under the shortened pro- 
cedure in accordance with section 47.20 of the Rules of Practice (10 
F. R. 2209 et seg.). Copies of the formal complaint and the report of 
investigation were served on respondent by registered mail on August 
2, 1946. A copy of the investigation report was served on com- 
plainant in like manner on August 1, 1946. 

Complainant alleges that on or about July 23, 1945, it purchased 
from respondent a carload of Savoy spinach containing 720 bushels 
at a price f. o. b., top ice extra, and that respondent diverted from 
* * *,to complainant in * * * a kind, quality and grade of 
spinach inferior to that called for by the contract. It is alleged 
that respondent failed to ship in accordance with the contract a freshly 
loaded car of spinach and that respondent failed and refused to advise 
the complainant of this fact and withheld information as to the date 
of loading. Complainant states that it was damaged in an amount 
equal to the difference between what the spinach would have been 
worth had it met contract requirements and the market value of the 
spinach as delivered. 

Respondent, answering, admits the sale of a carload of Savoy 
spinach to complainant, but alleges that the contents were exactly as 
described and represented by respondent to complainant. Respondent 
further alleges that it informed complainant on July 21, 1945, that 
a carload of spinach was rolling into * * *; that complainant 
knew respondent did not own the spinach; that respondent inspected 
it at complainant’s request and reported by telephone to complainant 
all facts disclosed by the inspection; and that complainant then agreed 
to purchase the spinach at the agreed price and on the basis of “rolling 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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acceptance final”, whereupon respondent purchased it from * * * 


Vegetable Gardens in order to transfer title to complainant. Re- 
spondent denies that it knew the manner or date of loading the spinach 
prior to, or at the time of, the sale to complainant and denies that it 
knew, or should have known, any facts regarding the shipment which 
were not reported to complainant. Respondent denies that it owes 
the complainant. the amount claimed as damages or any sum what- 


g£0ever. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and 
* * *, doing business as * * *, whose business address is 
* * + 

2. Respondent is a partnership composed of * * * and 
* * *, doing businessas * * *, whose addressis * * *. At 
the time of the transaction here involved respondent was licensed 
under the act and is now so licensed. 

3. On or about July 23, 1945, in the course of interstate commerce, 
respondent sold to complainant a carload of Savoy spinach, grading 
approximately 75% U.S. No. 1, containing 720 bushels, at $1.25 per 
bushel f. 0. b., top ice extra $60, rolling acceptance final. 

4. On July 23, 1945, respondent shipped to complainant, in car 
NWX 7445, from * * *,to * * *, spinach of the kind, quan- 
lity and grade called for by the contract. 

5. At the time the contract between complainant and respondent 
was entered into, the spinach contained in car NWX 7445 was owned 
by * * * Vegetable Gardens, having been shipped from * * *, 
on July 19, 1945. Respondent inspected the spinach at * * *,on 
or about July 22, 1945, and reported to complainant all material 
information which it had concerning the shipment. When complain- 
ant agreed to buy the spinach, respondent purchased it from * * * 
Vegetable Gardens in order to transfer title to complainant. 

6. Car NWX 7445 arrived at * * * on July 30, 1945, and 
unloading was started on that date. Federal inspection at * * ® 
on August 1, 1945, and covering about 100 baskets then remaining 
in the car, disclosed temperature of one bunker 42 degrees Fahrenheit, 
top 73 degrees Fahrenheit, 25% to 100%, mostly 50% to 75% decay, 
Bacterial Soft Rot, generally well advanced. 

7. An informal complaint was filed November 19, 1945, which was 
within nine months from the time the alleged cause of action accrued. 
Formal complaint was filed June 4, 1946. 
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CONCLUSIONS 


The questions for determination are (1) whether the carload of 
spinach shipped pursuant to the contract met the contract specifications 
_and (2) whether respondent withheld any information from complain- 
ant with respect to the shipment of spinach which respondent was duty- 
bound under the contract to disclose. 

The record indicates that after an exchange of wires between com- 
plainant and respondent regarding a car of spinach for shipment to 
* * *, respondent telephoned complainant on July 21, advising 
that a car of Savoy spinach was rolling into * * * that day. 
Complainant expressed an interest in the shipment and requested re- 
spondent to inspect the car and advise further. The car was placed 
too late for inspection on July 21, but on Sunday, July 22, respondent 
made a doorway inspection and on the morning of July 23 telephoned 
complainant giving it a report on the inspection and other information 
as to condition of the spinach obtained orally by respondent from the 
owner of the produce. It appears that complainant was satisfied from 
respondent’s report with the condition, quality and grade of the sp:nach 
and agreed to buy it. Respondent then purchased the spinach from 
* * * Vegetable Gardens and immediately, on July 23, sent com- 
plainant a confirming wire as follows: 


“CONFIRM DIVERTING NWX 7445 CONTAINS 720 SAVOY SPINACH 75 PER- 
CENT U. 8S. ONE ROLLING ACCEPTANCE FINAL 1.25 FOB TOP ICE EXTRA 
$60 ROUTED CB&Q CHICAGO RETOP NYCRR 33RD STREET DELIVERY 
NEW YORK CITY THANKS.” 


The next development as between the parties was a letter from com- 
plainant to respondent dated July 31, after the carload of spinach ar- 
rived * * *, complaining of the condition of the produce. 

Complainant bases its contention that the kind, quality and grade 
of spinach shipped was inferior to that called for in the contract on the 
argument that this was not a “freshly loaded” car. Complainant 
stressed the point that 60 bushels of the spinach in car NW X 7445 were 
loaded three days before the remaining 660 bushels were loaded. State- 
ments in the file by the loader and the shipper show that the 60 bushels 
loaded on the night of July 16 were heavily iced and were pulled away 
from the ends of the car and loaded in the center on July 19, when the 
balance of the spinach was cut and loaded. It was stated that this was 
for the purpose of securing maximum icing on these 60 bushels. Com- 
plainant stated in a letter to respondent dated August 10, 1945, rela- 
tive to the decayed condition of the spinach upon arrival in * * * 
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that, “This condition of course if restricted to the ends of the car as the 
sale will show the doorway was evidently in good condition since it 
brought ceiling.” 

It seems reasonable to conclude, in view of these statements, that the 
condition of the spinach on arrival at destination was not due to the 
60 bushels which were loaded prior to the remainder of the shipment. 
The shipping point inspection certificates show quality, condition and 
grade of the spinach on July 19, the date of shipment, as: “Fresh, crisp, 
clean, fairly well grown and mostly well trimmed. Grade defects 
range from 14% in some samples to 45% in others, averaging approxi- 
mately 25%, consisting principally of seed stems, discolored and torn 
leaves, hail damaye, poorly irimmed piants and mechanical injury. 
No decay. 

“Grade: Averaging approximately 75% U.S. No. 1.” 

From the examination made by the respondent in * * * and 
reported to complainant by telephone, the spinach appeared to be 
in good condition on July 23, the date complainant purchased it. The 
confirming telegram containing the terms of agreement specified a 
‘arload of Savoy spinach 75% U.S. No. 1, and there is nothing in 
the evidence which would justify a finding or conclusion that the 
spinach in car NWX 7445 did not conform to the specifications of the 
contract at the time of the sale and diversion to complainant. The 
destination inspection report is of little or no value in determining 
the condition of the shipment at the time of arrival. The inspection 
was made two days after arrival and covered only about 100 baskets 
of the original 720 contained in the car. It is concluded that com- 
plainant has failed to prove its contention that respondent diverted 
to complaint a carload of spinach which was inferior to that called for 
in the contract of purchase and sale. 

Complainant’s contention that respondent concealed or withheld 
material facts relating to the carload of spinach is not supported by 
the evidence. The authorities cited by complainant in support of its 
contention that the car was not “freshly loaded,” and that respondent 
failed to disclose that fact, are not in point, since those cases were 
against the loader or shipper who had actual knowledge of the facts 
allegedly concealed, whereas this proceeding is against an interme- 
diate party who learned of the car of spinach after it was loaded and 
was rolling into * * * who informed complainant of that fact, 
and who purchased it, after inspection in * * * at complainant’s 
request, for the purpose of filling complainant’s order. The evi- 
dence shows that respondent did not see the shipping point inspection 
certificate prior to the sale of the spinach to complainant and was not 
informed as to the date the car was loaded; that respondent made a 
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doorway inspection which was reported to complainant along with the 
approximate condition of the spinach as disclosed by the shipping 
point inspection, which information respondent had obtained orally 
from the owner, who stated he had not seen a copy of the inspection 
certificate but had been advised, apparently by the shipper, of what 
the certificate disclosed. The complainant might have insisted upon 
having additional information or knowledge respecting the shipment 
before purchasing it, but complainant was obviously willing to act 
upon the same knowledge and information which the respondent had. 
It is concluded that complainant has not shown that respondent 
breached any provision of the contract or violated any provision of 
the act. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served on the parties by registered 
mail or in person. 


(A. D. 1459) 


CANNATA CELERY CoMPANY v. H. RorustTEin & Sons. PACA Doc. No. 4542. De- 
cided April 2, 1947. 


Denial of Petition for Reconsideration 


Where the evidence referred to and the allegations of the petition were a part 
of the original record in a reparation proceeding, no new evidence having 
been introduced, it is concluded that the previous decision was supported 
by the evidence and the law and the respondent’s petition for reconsideration 
is denied. 


Mr. Ned. Stein, of Philadelphia, Pennsylvania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DENYING RESPONDENT’S PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), whereby 
complainant sought to recover the purchase price of a carload of 
celery allegedly sold to respondent on the basis of “rolling acceptance 
final,” an order was issued on March 12, 1947, awarding reparation 
to the complainant in the amount of the agreed purchase price as 
claimed. 

On March 21, 1947, and within the time provided by the rules of 
practice, the respondent filed a petition for reconsideration, setting 
forth a number of alleged errors in the order. The documentary evi- 
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dence referred to and the allegations contained in the petition con- 
stituted a part of the record which was before us at the time of the 
issuance of the order. The order was based upon a consideration of 
all of the evidence in the record and the briefs submitted by the 
parties. It is concluded that the previous decision was supported by 
the evidence and the law, and the petition for reconsideration is, 
therefore, denied. It is not deemed necessary to serve a copy thereof 
upon complainant. The order of March 12, 1947, is hereby affirmed. 

This order and the order of March 12, 1947, shall become effective 
30 days from the date hereof. 

A copy of this order shall be served upon the parties by registered 
mail or in person and this order shall be published. 


(A. D. 1460) 


PACA Doc. No. 4608.* Decided April 2, 1947. 
Dismissal—Settlement Between Parties 


Complaint and counterclaim dismissed pursuant to settlement by parties. 

Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Messrs. Bern- 
stein, Weiss & Tomson, of New York, New York, for respondent. Mr. Joseph 
T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
Order Dismissing Complaint and Counterclaim 


On April 2, 1946, the complainant filed a formal complaint against 
the respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U. S. C. 1940 ed. 499a e¢ seq.) for the recovery of $681.73 
representing the unpaid balance of the contract purchase price of an 
interstate carload shipment of carrots. Respondent filed an answer 
denying all liability in connection with this transaction and a counter- 
claim for damages resulting from complainant’s failure to deliver 
medium to large carrots as specified in the contract. 

Respondent requested an oral hearing but before arrangements 
could be made for such hearing, the examiner was notified that an 
agreement had been reached for settlement of the controversy. The 
attorneys representing each of the parties subsequently wrote to the 
examiner stating that they consented to dismissal of this proceeding. 
In accordance with these requests from the parties, the complaint and 
counterclaim filed herein are hereby dismissed with prejudice. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
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(A. D. 1461) 


CHARLES W. LINGENFELTER Vv. BAUM PropUCE ComMPpANY. PACA Doc. No. 46414. 
Decided April 2, 1947. 


Contracts—Failure to Establish New Agreement Between Parties—Failure to 
Pay Purchase Price 


Where the record shows a sale by complainant to respondent of a truck load of 
peaches at a price f. o. b. shipping point, and respondent accepted the peaches 
upon delivery, signing a receipt therefor, and subsequently sent the com- 
plainant its check for the price upon a delivered basis claiming that the 
broker, after arrival of the peaches and upon complaint by respondent as 
to condition, agreed to consummate the sale on a delivered rather than the 
original f. o. b. shipping point basis, it is held, that, since respondent offered 
no supporting evidence of a new agreement having been entered into by 
the parties and since the broker’s records and testimony support com- 
plainant’s contention that no new agreement was made, respondent’s failure 
to make full and prompt payment of the purchase price of the peaches is a 
violation of section 2 of the act, and complainant is entitled to an award 


of reparation.* 

Mr. John H. Carter, of Anna, Illinois, for complainant. Bawm Produce Company, 
of Kansas City, Missouri, respondent pro se. Miss Lenore H. Langford, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C., 1940 ed., 499a e¢ seg.) was instituted by formal 
complaint filed July 31, 1946, by the complainant, Charles W. Lingen- 
felter, of Anna, Illinois, against the respondent, Baum Produce Com- 
pany, of Kansas City, Missouri. Complainant seeks an award of 
reparation for the unpaid portion of the agreed price of a truck load 
of peaches. A copy of the formal complaint was served on respondent 
by registered mail on October 26, 1946. Copies of the report of in- 
vestigation were served on both parties on the same day. Since the 
amount claimed does not exceed $500, evidence was submitted and 
the proceeding was conducted in accordance with the shortened pro- 
cedure, as provided by the rules of practice (7 CFR, Cum. Supp., 
47.37). 

Complainant alleges that on or about August 9, 1945, he sold to re- 
spondent a truck load of unclassified Elberta peaches containing 430 
bushels, at a price f .o. b. shipping point, and that respondent accepted 
the peaches upon delivery and signed a receipt therefor. Complainant 
further states that he made an allowance to respondent of 75 cents per 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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bushel on 30 bushels of small peaches; that the total price of the ship- 
ment, including transportation charges and tax, after deducting the 
allowance was $1251.81, and that after crediting respondent with a re- 
mittance which was accepted as payment on account, there remains a 
balance of $274.31, which respondent has failed and refused to pay to 
complainant, in violation of section 2 of the act. 

In its answer, filed November 19, 1946, respondent admits certain 
routine allegations of the complaint, but avers that it purchased only 
400 bushels of unclassified Elberta peaches at the alleged price f. o. b. 
shipping point; that it has no record of having signed a receipt for 
430 bushels of peaches and that respondent did not recognize the signa- 
ture on the receipt shown on respondent’s bill-head, attached to the 
complaint as complainant’s Exhibit No. 1. Respondent states that it is, 
nevertheless, willing to agree that it received 430 bushels of peaches 
and admits that complainant granted it an allowance of 75 cents on 30 
bushels of small peaches. Respondent further alleges that upon de- 
livery of the truck load of peaches in question, it immediately com- 
plained to the broker, who negotiated the contract, regarding the 
quality and condition of the peaches, and that the broker agreed to 
consummate the sale on a delivered basis rather than an f. o, b. basis, 
less the allowance on 30 bushels; that respondent, accordingly, remitted 
to the broker its check (in payment of 400 bushels of peaches) on a 
delivered basis; that no objection to this remittance was made by the 
broker and no complaint was made by the complainant with respect 
thereto until several months after the transaction occurred. Respond- 
ent states that it assumes liability for 30 bushels of peaches which, 
“according to the records, have not yet been accounted for,” and 
further states that it is willing to pay complainant a total of $75 for 
the 30 bushels of peaches, “even though respondent had not ordered 
and did not expect them, and is unable to recognize the signature made 
on its behalf for a total of 430 bushels of peaches.” 


FINDINGS OF FACT 


1. The complainant is an individual, Charles W. Lingenfelter, 
whose post office address is Anna, I]linois. 

2. Respondent is an individual, Henry Baum, doing business as 
Baum Produce Company, whose business address is 401 Main Street, 
Kansas City, Missouri, Respondent was licensed under the act at the 
time this transaction occurred. 

3. On or about August 9, 1945, complainant sold to respondent, in 
interstate commerce, a truck load of 400 bushels unclassified Elberta 
peaches, at $2.50 per bushel, f. o. b. shipping point. The contract of 
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purchase and sale was negotiated by Ernest E. Fadler Company, 
broker, of Kansas City, Missouri. 

4. The truck load of peaches, containing 430 bushels, was delivered 
to respondent who accepted the shipment and issued a receipt covering 
the 430 bushels of peaches to the driver of the truck on August 9, 
1945. 

5. An invoice was submitted to respondent by the broker on August 
9, 1945 covering 400 bushels unclassified peaches, at $2.50 f. o. b., for 
a total price of $1,000, plus freight and tax. On August 28, 1945, re- 
spondent remitted to complainant, through the broker, Ernest E. Fad- 
ler Company, the sum of $977.50. On September 1, 1945, the broker 
submitted to respondent a corrected invoice as follows: 


“Baum Produce Company 
Kansas City, Mo. 


Sept. 1 1945 
as of 8/9/45 


Date sold Car number Commodity Consignee Amount 


8/9/45 Truck peaches 
$1075. 00 
193. 50 
a a ea a ee et LR 5. 81 
$1274. 81 
less allowance on 30 bu @.75¢ 22. 50 
. 81 
IO SIN NSO BE SE i a cn ecg apiece lop aca aeaonees 977. 50 
corrected invoice.” 
The balance of $274.31, as shown by the corrected invoice, was never 
paid to complainant by respondent. 
6. An informal complaint was filed on March 22, 1946, and within 
nine months after the alleged cause of action accrued. The formal 


complaint was filed July 31, 1946, 
CONCLUSIONS 


The principal question for determination is whether a new agree- 
ment was entered into between the parties whereby the terms of sale 
were on a delivered basis rather than the original f. o. b. shipping point 
basis. The undisputed evidence shows a sale by complainant to re- 
spondent of 400 bushels unclassified peaches at $2.50 per bushel, f. 0. b. 
Illinois shipping point, and that the peaches were delivered to and ac- 
cepted by respondent, together with an additional 30 bushels of 
peaches. Respondent’s remittance of $977.50 for 400 bushels of 
peaches, less $22.50 allowance on 30 bushels small peaches, is in line 
with respondent’s contention that, after delivery of the peaches and 
upon complaint from respondent as to their quality and condition, the 
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broker Ernest E. Fadler Company “agreed to consummate the sale” 
on a delivered basis rather than the original agreement on the basis of 
f, o. b. shipping point. Respondent, however, has offered no support- 
ing evidence of this version of the contract of purchase and sale. Com- 
plainant states that the only change in the sale was an allowance of 75 
cents per bushel which he granted respondent on 30 bushels of small 
peaches, The broker’s records show that the sale was made f. o. b. 
Illinois, that the invoice stated f. o. b. (plus freight and tax), and the 
broker states that it knows of no question having been raised regarding 
the correctness of the invoice when payment was made. The weight 
of the evidence supports complainant’s version of the transaction, in- 
dicating that no new agreement was entered into between the parties. 

While respondent questions the receipt issued on its behalf for 430 
bushels of peaches, respondent is wrlling to admit receiving the addi- 
tional 30 bushels of peaches and states that it assumes liability for 
these 30 bushels (on a delivered basis), which respondent admits have 
not been accounted for. It, therefore, appears that the corrected in- 
voice sent to respondent by the broker on September 1, 1945, is a correct 
statement of respondent’s indebtedness to the complainant. Respond- 
ent’s failure to make full and prompt payment of the purchase price 
of the peaches is in violation of section 2 of the act, and complainant 
should be awarded reparation in the amount claimed and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $274.31, with interest thereon at 5 per- 
cent per annum from August 9, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1462) 


PACA Doc. No. 4618.* Decided April 3, 1947. 
Complaint for Disciplinary Action Dismissed with Prejudice 


Where complainant charged respondent with acts that were in violation of sec- 
tion 2 of the act but thereafter filed a motion to dismiss the complaint because 
complainant believed, after further investigation, that there was insuf- 
ficient evidence to support the charges made, the complaint is dismissed. 


*As explained in Prefatory Note, the identities of the parties are not dis- 


closed.—Ed. 
743515—47—_5 





340 §PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 


Mr. John T. Pearson, of Washington, D. C., for Production and Marketing Ad- 
ministration. Mr. Harvey Miller, of Pittsburgh, Pennsylvania, for respond- 
ent. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This proceeding, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), was initiated by a formal 
complaint by T. C. Curry, In Charge, Regulatory Division, Fruit and 
Vegetable Branch, dated August 30, 1946. It is charged in the com- 
plaint that the respondent, * * * on June 27, 1946, failed truly 
and correctly to account to the shipper of a carload of tomatoes; that 
on June 29, 1946, respondent’s attention was called to his inaccurate 
accounting and on July 6, 1946, respondent paid the shipper the addi- 
tional amount of $191.75. 

It is alleged further that on or about June 18, 1946, respondent sold 
a shipment of peaches for the account of the shipper thereof, but in 
accounting to the shipper withheld the amount of $29.25. It is charged 
that said accountings constituted false and misleading statements and 
were in violation of section 2 of the act. 

Respondent, answering the complaint, denied that his accountings 
constituted false and misleading statements and prayed for a dismissal 
of the complaint. 

Thereafter, respondent waived an oral hearing and stipulated that 
the evidence of certain witnesses be taken in the form of depositions, 
which was done. 

On March 27, 1947, the complaining party filed a motion to dismiss 
the complaint “with prejudice for the reason that further and more 
complete investigation discloses insufficient competent evidence to sup- 
port any disciplinary action against the respondent and further prose- 
cution of this proceeding is, therefore, believed not to be warranted.” 

In accordance with such motion, the complaint is dismissed with pre- 
judice, and the proceeding is hereby terminated. Service of this order 
shall be made on the parties. 


(A. D. 1463) 
Isaac W. CARR AND COMPANY v, CRESCENT FARMS, PACA Doc No. 4658. Decided 
April 3, 1947. 


Failure to Pay Brokerage Fee 


Failure of respondent to pay the customary brokerage fee to a broker engaged 
to sell produce, which was sold by the broker who at respondent’s request 
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negotiated a modification of the agreement whereby purchaser agreed to 
handle produce for account of respondent, entitles complainant to an award 
of reparation in amount of brokerage fee earned in negotiating the trans- 


action.* 


Issac W. Carr & Company, of New York, New York, complainant pro se. Crescent 
Farms, of Tifton, Georgia, respondent pro se. Mr. John T. Pearson, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) the complainant seeks repar- 
ation from respondent in the amount of $25. The damages are alleged 
to have been sustained as a result of the respondent’s failure to pay 
for brokerage services rendered by the complainant in selling a carload 
of produce for respondent. The formal complaint was filed on Novem- 
ber 25, 1946, and a copy of it together with a copy of the report of in- 
vestigation was thereafter duly served on the respondent. A copy of 
the report of investigation was served on the complainant on December 
10, 1946. Respondent filed an answer on December 30, 1946, denying 
any indebtedness to the complainant. 

Since the amount claimed by complainant as damages is less than 
$500, no hearing was deemed necessary and the shortened method of 


procedure was used in accordance with section 47.20 of the rules of 
practice (10 FR 2209, 8685; 11 F. R. 224). The pleadings, the state- 
ments submitted by the parties, and the report of investigation disclose 
the pertinent facts involved in the transaction, most of which are not 


in dispute. 

Complainant alleges that on April 8, 1946, it was employed by 
respondent to negotiate the sale of a carload of cabbage for respondent, 
and later on the same day negotiated a sale to W. A. Spector of New 
York, New York, at an agreed f. o. b. price of $1.90 per sack. This 
agreement was modified, through negotiations conducted by complain- 
ant at respondent’s request, to provide for shipment of a carload of 
cabbage and sprouts to New York to be sold by Spector for com- 
plainant’s account. Respondent has failed to pay complainant for 
his services in negotiating this transaction, and complaint was filed 
in this proceeding for the customary brokerage fee of $25. 

In the answer, respondent denies that complainant was employed as 
a broker and contends that complainant offered to protect respondent 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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against any loss which in this case was “around $500.” It is claimed 
that this loss was not entirely due to a declining market since the 
shipment was “subject to unusual expense as handled.” 


FINDINGS OF FACT 


1. Complainant is an individual doing business as Isaac W. Carr 
and Company at 204 Franklin Street, New York, New York. 

2. Respondent is a partnership composed of H. G. Ballard, R. L. 
Ballard and Doyle Ballard, doing business as Crescent Farms, whose 
address is Moultrie, Georgia. 

3. On or about April 3, 1946, as the result of an exchange of tele- 
grams, respondent employed complainant to act as a broker in negoti- 
ating the sale of a carload of cabbage for which service the customary 
brokerage fee is $25. 

4, The complainant, acting as broker and at the request of respond- 
ent, sold a carload of cabbage for respondent at whose request the 
transaction was modified, through negotiations conducted by com- 
plainant as broker, to provide for shipment by respondent of a carload 
of cabbage and sprouts to W. A. Spector in New York, New York, to 
be sold for respondent’s account. 

5. Respondent shipped a carload of cabbage and sprouts, in inter- 
state commerce, from loading point in the state of Georgia to W. A. 
Spector in New York, New York, in compliance with the contract 
negotiated by complainant for respondent. 

6. Respondent has not paid to complainant the customary compen- 
sation or brokerage fee of $25 for negotiating the transaction here 
under consideration. 

7. The complaint was filed November 25, 1946, which is within the 
time allowed for the filing of claims for reparation. 


CONCLUSIONS 


Section 2 of the Perishable Agricultural Commodities Act provides, 
in part, that it is unlawful for any commission merchant, dealer or 
broker to fail to make full payment in respect to any transaction in- 
volving any perishable agricultural commodity. This was held to 
include brokerage fees in the case of J. H. Postel v. Claude Jones, 
5 A. D. 269. Since respondent admits that he had paid nothing for 
the services rendered, he must be held to have violated the act and it is 
concluded, therefore, that complainant is entitled to recover the repara- 
tions sought and that the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $25, with interest thereon at 5 percent per 
annum from April 3, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1464) 


JUSTMAN-FRANKENTHAL COMPANY v. New YorK Fruit AND P. A. SANSONE COM- 
PANY. PACA Doc. No. 4680. Decided April 7, 1947. 


Failure to Pay Purchase Price—Sale on Price Arrival Basis—Effect of 
Consumation of Sale After Inspection 


Where grapes sold on price arrival basis were inspected on arrival by buyer, 
he cannot complain of defects in quality or condition subsequently found 
and is liable for the full contract purchase price.* 

Messrs. Bernstein, Weiss, Tomson & Partner, of New York, New York, for 
complainant. Messrs. Ribyat, Speiller, Crade & Phillips, of Utica, New 
York, for respondent. Mr. James A. O’Donnell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On May 28, 1946, complainant filed a formal complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.) for the recovery of the agreed purchase price of an inter- 
state carload shipment of Emperor grapes. A copy of the complaint 
was served on respondent on September 27, 1946, and on the same day 
copies of the report of investigation were served on both parties. 
Respondent filed an answer on October 14, 1946, and a hearing was 
held at Syracuse, New York, on February 5, 1947. 

It is alleged in the complaint that on or about October 29, 1945, 
respondent purchased a carload of 1100 lugs of Emperor grapes from 
complainant on a “price arrival” basis and after the arrival of the 
shipment at Syracuse, New York, the sale was consummated at an 


~ 


agreed price of $2.32 per lug or $2,552 for the carload f. o. b. Syracuse, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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New York, which was amended at the hearing to read “f. o. b. shipping 
point.” Th©somplainant also alleges that on arrival of the shipment 
at Syracuse, New York, respondent accepted it but failed, neglected, 
and refused, in violation of section 2 of the act, to pay complainant 
any part of the contract purchase price for the recovery of which this 
proceeding was instituted. It is also alleged that the contract of sale 
was negotiated by Anthony F. Farsaci, a broker located at Syracuse, 
New York, who acted as agent for both complainant and respondent. 

Respondent filed an answer in which the purchase of the grapes on 
a “price arrival” basis is admitted but denies that the sale was con- 
summated November 13 at a price of $2.32 per lug or $2,552 for the 
carload f. 0. b. Syracuse, New York, as alleged in the complaint. The 
answer also sets up three separate aflirmative defenses: First, the trans- 
action constituted a tying-agreement in volation of valid directives 
under the Emergency Price Control Act of 1942. Second, complainant 
failed to deliver grapes which were of the grade, quality, and condi- 
tion specified in the contract. Third, that complainant purposely de- 
layed the shipment in transit for three days to secure a higher price and 
by such delay unnecessarily caused excessive decay. 

A hearing was held in Syracuse, New York, on February 5, 1947, at 
which both complainant and respondent were represented by counsel. 
At the opening of the hearing, counsel for complainant moved to strike 
the three separate affirmative defenses set forth in the answer. The 
motions were granted by the Examiner who afforded respondent’s at- 
torney an opportunity to offer proof in the form of affidavits or a brief 
statement describing the evidence to be offered in support of each 
defense. 

The record discloses that the broker, Farsaci, as agent for both com- 
plainant and respondent, negotiated the purchase and sale of the 
car of grapes in question on October 29, 1945. This transaction was 
confirmed by Farsaci executing a “broker’s standard memorandum of 
sale,” copies of which were sent to complainant and respondent. 
Neither party objected to the terms of sale as disclosed in this memo- 
randum. The carload of grapes in question, PFE 50092, was diverted 
out of Kansas City, Missouri, on or about November 7, 1945, for de- 
livery after November 11, 1945, and arrived at Syracuse, New York, on 
November 12, 1945. On that day Railroad Perishable Inspection 
Agency made two inspections, one at 7:40 a. m. November 12, which 
disclosed that the grapes were in good condition and the other an in- 
spection made at 2:15 p. m. the same day which disclosed “4 stacks 
at north end of car __---__-_ show 20 to 30% cottony white mold per 
lug.” Respondent unloaded a portion of the grapes on November 12, 
1945. The shipment was “split” with another dealer. Respondent 
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complained to the broker on November 12, 1945, of the bad condition of 
the grapes found in the north end of the car. On the f sowing day 
complainant wired respondent authority to take delivery of the grapes 
and on the same day invoiced respondent for the contents of the car, 
giving the brand of the grapes and the f. 0. b. price. This invoice 
also contained a notation, “f. o. b. shipping point accepance final.” 

During the hearing, the respondent agreed to pay and the complain- 
ant agreed to accept the undisputed amount of $1,721 which left a 
balance of $831 for adjudication. Complainant’s attorney informed 
the Examiner by letter dated February 10, 1947, that complainant had 
received a check from respondent in the amount of $1,721. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Justman, C. 
Sidney Justman, and Hyman Frankenthal, doing business as the Just- 
man-Frankenthal Company, whose address is 199 Duane Street, New 
York, New York. 

2. Respondent is a partnership composed of Philip A. Sansone, 
August Sansone and Paul Maschiri, doing business as the New York 
Fruit and P. A. Sansone Company, whose address is 2100 Park Street, 
Regional Market, Syracuse, New York, and, during all of the times 
mentioned in the complaint filed herein, respondent partnership was 
licensed under the Perishable Agricultural Commodities Act, 1930 as 
amended. 

3. On October 29, 1945, Anthony F. Farsaci, a broker acting as agent 
for both parties, negotiated a sale whereby complainant sold to re- 
spondent a carload of 1100 lugs of Emperor grapes on a “price arrival 
basis” and on November 7, 1945, car PFE 50092 containing the quantity 
and kind of grapes specified in the contract was diverted by complain- 
ant out of Kansas City, Missouri, for delivery in interstate commerce to 
respondent at Syracuse, New York, after November 11, 1945, 

4, The aforesaid carload of grapes arrived at Syracuse, New York, 
on November 12, 1945, when the car was unloaded and the grapes 
found to be in good condition with the exception of four stacks in the 
north end of the car which contained 20 to 30 percent damage from 
cottony white mold. 

5. The sale was finally completed on November 13, 1945, when a price 
of $2.32 per lug or $2,552 for the carload was agreed upon after re- 
spondent had been given ample opportunity to inspect the grapes and 
took delivery of the shipment. 

6. Respondent has paid complainant $1,721 on the purchase price, 
thus leaving $831 as an unpaid balance of the contract purchase price 
for the shipment of grapes involved herein. 
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7. Formal complaint was filed on March 28, 1946, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The Broker’s Standard Memorandum of Sale, copies of which were 

accepted by both parties without objection, set forth the terms of sale 
on a price arrival basis which is defined in section 46.24 (bb) of the 
Trade Terms and Definitions (7 CFR, Cum. Supp. 46.24 e¢ seq.) as 
follows: 
“*Price arrival,’ in the absence of a contrary specific understanding, means that 
the produce is shipped either direct to the customer or to an agent of the shipper, 
for the benefit of the customer, the price to be subject to agreement between the 
customer and the shipper upon the arrival of the produce at the customer’s des- 
tination, with sufficient time being permitted for inspection.” 

Regardless of the fact that no objection was made to the terms of 
the agreement as stated in the Broker’s Standard Memorandum of 
Sale, respondent now takes the position that the specification “f. 0. b. 
Shipping Point Acceptance Final” appearing on complainant’s in- 
voice of November 13, 1945, reflects the correct basis of sale and com- 
plainant, therefore, should be held responsible for any damage to the 
grapes which resulted from their having been held for three days at 
Kansas City, Missouri, so that complainant could secure the higher 
ceiling price which became effective November 12, 1945. It is believed, 
however, that the evidence of record supports complainant’s conten- 
tion that the notation on the invoice resulted from a clerical error 
made in complainant’s billing department and neither of the parties 
gave serious consideration to it at the time of the transaction. This 
conclusion is supported by the fact that complainant sent a telegram 
to the broker, Farsaci, on November 7, 1945, advising him of the di- 
version out of Kansas City, Missouri, for delivery after November 11, 
1945, and in a letter written to the Department of Agriculture under 
date of January 8, 1946, Paul Maschiri, one of the respondent partners, 
stated: 

“We then waited for Farsaci to open his office, which was about 9:00 a. m., to 
get a price on the car, although we knew it would be the new ceiling price which 
was to be effective November 12th.” 

It appears, therefore, that both parties fully understood that the 
grapes were to be held by the complainant until a new ceiling price 
became effective on November 12, 1945, and that the respondent con- 
sidered the transaction to be on a price arrival basis after opportunity 
for inspection as contended by complainant, and there is no denial of 
the fact that respondent willingly took delivery of the grapes under 
the new ceiling price after making as complete examination as desired. 
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Since the sale was made after inspection, or full opportunity for 
inspection by respondent, the defense of a tying-agreement warrants 
no consideration. Furthermore, the rule of caveat emptor applies. 
A and S Henry and Company v. Talcott, 175 N. Y. 385, 67 N. E. 617. 
Respondent, therefore, must be held to have accepted the grapes 
regardless of any previous negotiations or any condition of the ship- 
ment found later and after a more careful examination. Leef-Schnie- 
bolk Company v. Philip Termini, 5 A. D. 382. Under these conditions, 
it is immaterial whether the price was agreed upon about 9:00 a. m. 
on November 12, 1945, as alleged by the broker or on the morning of 
the following day as contended by complainant’s witness, Mr. Parver, 
although the evidence of record, including complainant’s wired price 
quotation to respondent and the fact that Armistice Day in 1945 was 
celebrated in New York on Monday, November 12, tends strongly to 
support complainant’s contention that the price was agreed upon on 
November 13, 1945. 

Since respondent saw fit to accept the shipment here under con- 
sideration without having first made as thorough an inspection as 
should have been made, acceptance under the contract must be pre- 
sumed and reparation should be awarded in the amount of $831 with 
interest. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $831, with interest thereon at 5 percent 
per annum from November 13, 1945, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1465) 
PACA Doc. No. 4532.* Decided April 8, 1947. 
Dismissal of Petition for Rehearing and Reconsideration 


Petition for rehearing and reconsideration dismissed where all matters of law 
and fact raised and relied upon by petitioner were considered in previous 
order. 

Messrs. Brown & Eldred, of Louisville, Kentucky, for complainant. Mr. Henry 
O. Wackerbarth, of Los Angeles, California, for respondent. Mr. G. L. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Aynesworth and Mr. Ralph Moradian, of Fresno, California, for other 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition for Rehearing and Reconsideration 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seqg.), the complain- 
ant was awarded reparation against respondent * * * , trading 
as * * * and the complainant was dismissed as to respondent 
* * * doing business as the * * *. A petition for rehearing 
and reconsideration was filed by * * * ,tradingasthe * * *. 
‘It is insisted in the petition that certain findings of fact are contrary 
to the evidence and no findings were made on certain defenses pre- 
sented by respondent. All of the issues set forth in the petition were 
clearly presented previously in this proceeding. A careful review 
of the record discloses that full and adequate consideration has 
been given to all questions raised in the petition for rehearing and 
reconsideration. 

Since it is concluded that the decision in this proceeding is in 
accord with the facts as disclosed by the evidence in the record and 
there is no showing that any material additional facts can be presented 
that would change the decision of February 26, 1947, the petition for 
rehearing and reconsideration is dismissed. 

This order and the order of February 26, 1947, shall become effective 
30 days after the date hereof. 

Service hereof shall be made on the parties. 


(A. D. 1466) 
PACA Doc. No. 4614.* Decided April 8, 1947. 


Insufficiency of Evidence to Establish Oral Sale—Insufficiency of Memorandum 
Required by Statute of Frauds of State of Delivery of Commodity 


Where complainant relied on an oral sale of blueberries to respondent to recover 
damages for respondent’s rejection thereof, and respondent denied the pur- 
chase, and claimed that the alleged purchase contract if established, would not 
be enforceable, it is held: (1) complainant has failed to establish the oral 
contract alleged in the complaint; (2) the claimed oral contract, if estab- 

* lished, would not be enforceable because there is no note or memorandum 
thereof sufficient to meet the requirements of the Statute of Frauds of the 
State where delivery was to be made; and (3) the complaint should be 
dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Messrs. Charfoos, Gussin & Weinstein, of Detroit, Michigan, for complainant. 
Mr. David M. Miro, of Detroit, Michigan, for respondent. Mr. Raymond L. 
Diliman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In a formal complaint filed April 10, 1946, under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
complainant, * * *, alleges that respondent, * * * , pur- 
chased and later rejected 4,800 boxes of fresh blueberries; that com- 
plainant resold the berries for net proceeds of $24,170 but suffered a net 
loss of $2,710; and that respondent’s rejection was in violation of the 
act. Complainant asks for damages in the amount of such loss. 

Respondent denies that it purchased or contracted to purchase the 
blueberries but offered to purchase berries “if fully up to standard,” at 
market prices f.o.b. * * * that the berries tendered by complain- 
ant were refused by respondent because some of them were soft and 
the boxes were wet. It is also alleged that the purchase and sale agree- 
ment, if made, would be unenforceable under the Michigan Statute of 
Frauds. Respondent prays for a dismissal of the complaint. 

The parties waived a formal hearing and have submitted evidence 
in support of the complaint and answer, in the form of verified state- 
ments of fact. 

Complainant’s and respondent’s witnesses-are in sharp dispute as 
to the facts. * * * a member of complainant’s partnership, testi- 
fied that on August 8, 1945, he called * * *, of respondent corpora- 
tion, and informed him that blueberries were available in * * * for 
sale at $5.75 per 22-pound lug but that * * * would not take them 
at a price in excess of $5.60 a lug and that no agreement was reached. 
However, in a later telephone conversation on August 11, respondent 
agreed to purchase “up to five cars” at $5.60 per lug,and * * * told 
* * * to confirm the oral agreement in writing. He said that on 
August 16 complainant received the following instrument from re- 
spondent : 

“To * * * Date 8-14-45 


Address terms 
Shipto * * * F. O. B. 


4800 22-lb. lugs blueberries 
Blueberries being offered from 5.43 to 5.48 per 22-lb. lug. F. 0. B. 
* 


* 


Delivery cost from * * * to * * * .5¢ per lug. 
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* * *, a member of complainant partnership, states that on 
August 24he wasat * * *, when the first carload arrived and called 
* * *, who told him to “bring the blueberries to the * * * Re- 
frigeration Company and to store them there” but that * * * met 
the truck at the American end of the bridge and inspected the berries 
at that point; that after * * * inspection of the berries was com- 
pleted “he began to complain about the price, stating that it was too 
high, and that he had made a mistake in buying them,” but directed 
that the berries be delivered to the Refrigeration Company. The wit- 
ness stated further that after half the blueberries had been unloaded 
and placed in storage * * * reexamined those which had not yet 
been placed in storage and, without passing on their quality, said that 
he would not accept them at the price of $5.60 per lug. He said that if 
“T wanted to let the berries go at $5.20 per lug, I could complete the 
unloading.” I told him that I had no authority to make any such 
deal. Atnotimedid * * * request a lower price for the berries be- 
cause of their quality. 

* * * again took up the story at this point and stated, in substance, 
that the second carload was tendered to respondent on August 28; 
that * * * inspected the berries and offered $5.20 per lug, which 
offer was declined because it was not in accordance with the contract; 
and that complainant resold the berries elsewhere in * * * at $5.20 
per lug. On the following day the third carload was tendered to re- 
spondent in substantially the same manner as the prior shipments 
were tendered; that after inspection by * * * he offered $5.00 per 
lug, which * * * refused and resold the berries elsewhere at $5.00 
per lug; that on none of these occasions did * * * complain about 
the quality of the berries. 

* * *, in his answering statement, adopts respondent’s formal 
answer as a statement of facts. The remainder of his statement is 
largely argumentative. The alegations of respondent’s answer are, in 
part, to the following effect: On August 14 respondent “did send the 
purchase order” referred to in the complaint to * * *; that the 
exhibit attached to the complaint omits therefrom the following: 

“Please confirm.” 

“All orders not fully up to standard or shipped contrary to directions given 
above will be returned or held subject to your order and risk.” 

It is also alleged that “at no time” was there any conversation had 
pertaining to an agreed price of $5.60 per lug; that any contemplated 
purchase was to be on the basis of the market price at date of delivery, 
and subject to the provision that the blueberries would be up to stand- 
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ard; that the tendered berries shipped were rejected by respondent 
for the reason that they were not up to standard, being wet and 


stained, indicating inferior quality. 
FINDINGS OF FACT 


1. Complainant is a partnership consisting of * * *, and 

* * *, whose post office address is om 

& Beonden’ is a corporation whose post office addressis * * *, 
aa all the times referred to in the complaint, respondent was 
licensed under the act. 

3. During the month of August 1945, representatives of com- 
plainant and respondent communicated with each other concerning 
fresh blueberries grown in * * *, available for purchase and 
shipment to * * *, but no contraet of purchase and sale was 
agreed upon and entered into, nor was any note or memorandum of 
on oral contract of purchase and sale executed by respondent. 

4. Complainant shipped from * * *, during the month of 
August 1945, to * * *, three carloads of Canadian blueberries 
packed in lugs of approximately 22 pounds each and tendered the 
berries to respondent at specified prices per lug but respondent did 
r at all, and complainant dis- 


not accept them at the prices stated, o 
* * * 


— of the berries to other buyers at 
. Informal complaint was made within nine months after the 
dean cause of action accrued and was followed by the filing of the 


formal complaint on April 10, 1946. 
CONCLUSIONS 


It will be noticed by reference to the evidence outlined in the pre- 
liminary statement that complainant’s cause of action rests upon a 
claimed oral contract whereby complainant was to ship respondent 
“up to five” carloads of blueberries at a price of $5.60 per lug, which 
price apparently was the price for the berries delivered at * * *, 
A total of 4,800 lugs was tendered respondent under the alleged con- 
tract. Respondent’s representative, on the other hand, stated that. 
“at no time did . . . respondent enter into any contract, written or 
oral, for the sancions of blueberries . . .” Complainant, of course, as- 
sumes the burden of establishing the claimed oral agreement by a 


* * * testimony that such an 


preponderance of the evidence. 
* * * 


agreement was made in a telephone conversation is offset by 
positive denial. Complainant points to two corroborating exhibits. 
One is a list of long distance telephone calls which includes a charge: 
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made foracallby * * * tosomeonein * * * on August 11. 
The other is the exhibit which complainant contends is repondent’s 
confirmation of purchase, and which respondent contends is merely 
its offer to purchase, which exhibit, as set forth above, is incomplete 
in that the words “Please confirm,” and an additional statement is 
omitted. 

The list of long distance telephone calls gives little, if any, support- 
ing effect to * * * testimony, and the so-called confirmation is 
not a confirmation of a price of $5.60 per lug. It follows that com- 
plainant has failed to establish the oral contract alleged in the 
complaint. 

Respondent also pleads as a defense that if there was an oral con- 
tract as claimed by complainnt, it would be within the Statute of 
Frauds of the State of Michigan and, therefore, unenforceable. 
With this conclusion we agree. In Missouri Fruit Exchange v. Strock 
& Company, PACA Docket No. 770, S. 669, the sufficiency of two 
telegrams as a memorandum meeting the requirements of the Statute 
of Frauds of either the State of origin or the State of destination of 
the commodity in question, was considered. It was stated that the 
note or memorandum must contain “all of the essential terms and 
conditions of the contract.” 

The complaint was dismissed in Wolf & Cohen v. Adams, Kaleck 
& Pinto, PACA Docket No. 2184, S. 1488, because complainant failed 
to establish the oral contract alleged in the complaint, and an accept- 
ance and receipt of the lettuce involved. 

A memorandum is sufficient if it states all the essential elements 
of the contract—C. Noel Legh Co. v. Stitzinger & Co., 281 Fed. 1015, 
and includes all of the terms of the completed oral contract—Berman 
Stores Co. v. Hirsh, 240 N. Y. 209, 148 N. E. 212. To the same effect 
see Wertheimer v. Klinger Mills, 216 Fed. 481, 25 N. E. (2d) 246, 
129 A. L. R. 1226, and Block v. Sherman et al., 109 Ind. 330, 34 N. E. 
(2d) 951. As already determined, the exhibit obviously is not a 
memorandum of an oral contract to sell blueberries at $5.60 per lug 
delivered at * * *. It seems clear, therefore, that the exhibit is 
not a note or memorandum of the contract alleged in the complaint. 

For the reasons stated it is concluded that an order must be entered 
dismissing the complaint. 


ORDER 
The complaint is dismissed. A copy hereof shall be served on the 


parties by registered mail or in person. This order shall become 
effective 30 days after its date. 
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(A. D. 1467) 


Jogx BELSON v. CoRTINA PRODUCE CoMPANY, INc. PACA Doc No. 4681. Decided 
April 9, 1947. 


Failure to Pay Net Purchase Price—Effect of Failure to Answer Complaint— 
Waiver of Hearing 


Where the buyer of potatoes in interstate commerce accepted them but failed to 
pay the price, or answer the complaint, held that the failure to answer the 
complaint is deemed to be an admission of the truth of the allegations thereof 
and constitute a waiver of hearing, and respondent’s failure to pay in viola- 
tion of the act warrants an award of damages to complainant in amount of 
the net purchase price of the commodity.* 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Cortina Produce Com- 
pany, Inc., of Rochester, New York, respondent pro se. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On December 5, 1946, Joe Belson filed a formal complaint against 
the respondent, Cortina Produce Company, Inc., under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 499a et seg.). It is 
alleged that complainant sold and delivered a carload of potatoes to 
respondent at the interstate destination designated, at a delivered price 
of $1,520, less freight charges of $615.03, which net price of $904.97 
respondent has failed and refused to pay. Reparation is prayed for 
in the amount of the net price of $904.97. 

A copy of the complaint and a copy of the report of the investiga- 
tion made by the Regulatory Division, Fruit and Vegetable Branch, 
were served on the respondent by registered mail on February 5, 1947. 
In the service letter which accompanied a copy of the complaint, the 
attention of respondent was called to section 47.8 (c) of the rules of 
practice, which provides that failure of a respondent to answer a com- 
plaint within 20 days shall be deemed to be an admission of the facts 
alleged therein. Respondent was also informed in such service letter 
that in accordance with section 47.15 (b) the failure to request an 
oral hearing shall constitute a waiver thereof. 

In a letter to the Department dated February 18, 1947, respondent 
admitted the purchase and acceptance of the potatoes and its failure 
to pay complainant the agreed price, but stated that such failure to pay 
was due to lack of funds. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is an individual whose post office address is 1425 
South Racine Avenue, Chicago 8, Illinois. 

2. At the time the transaction hereinafter described was consum- 
mated respondent was a corporation whose place of business was at 
Rochester, New York. During all of the times referred to in the 
complaint respondent was licensed under the act. 

3. On or about June 3, 1946, complainant sold to respondent in inter- 
state commerce one carload of potatoes at the agreed price of $3.80 
per 100-pound sack, delivered at Rochester, New York. At the time 
of sale the potatoes were loaded in car PFE 61251 and consisted of 
400 sacks grade U.S. No. 1, size A, potatoes which had been shipped 
from Arvin, California, on May 28, 1946. Respondent’s agent in- 
spected and accepted the potatoes at Chicago, Illinois, on the tracks 
of the Chicago Produce Terminal at the total invoice price of $1,520, 
less accumulated freight charges to Rochester, New York, of $615.03, 
making the net invoice price the sum of $904.97. 

4, Following respondent’s purchase of the potatoes, acting through 
its agent at Chicago, the car was diverted to respondent at Rochester, 
New York. Respondent accepted the shipment without complaint but 
has since failed, neglected, and refused to pay complainant the invoice 
price or any part therof, and admits owing complainant for the 


shipment. 
5. Complaint was filed within 9 months after the cause accrued. 


CONCLUSIONS 


The complaint and respondent’s answer thereto present no issues of 
fact. Respondent’s failure to pay the agreed price for the potatoes 
purchased, accepted and received in interstate commerce, was, and is, 
in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of the unpaid net price, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $904.97 with interest thereon at 5 per- 
cent per annum from June 5, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after its 


date. 
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(A. D. 1468) 


MonTEREY Bay PAckInG CoMPANY v. JAMES J. ANGELLO. PACA Doc. No. 4694. 
Decided April 9, 1947. 


Failure to Pay—Respondent’s Failure to Answer Complaint Deemed To Be an 
Admission of the Facts Alleged Therein 


Where complainant alleged a sale and delivery of carloads of mixed vegetables 
to respondent who failed to pay the agreed price, and also failed to answer 
the complaint, held that the allegations of the complaint are deemed to be 
true, and the failure to pay is in violation of section 2 of the Act, and there- 
fore, complainant is entitled to an award of reparation in the amount of the 
unpaid purchase price.* 

Monterey Bay Packing Company, of Castroville, California, complainant pro se. 
Mr. James E. Horton, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The formal complaint of the Monterey Bay Packing Company in 
this proceeding under the Perishable Agricultural Commodities Act, 
1930 (7 U.S. C. 1940 ed. 499a et seg.), was filed February 4, 1947. It 
is alleged in the complaint that the respondent, James J. Angello, in 
April 1946, acting through an agent, purchased two carloads of mixed 


vegetables from complainant ; that the two carloads of vegetables were 
shipped in interstate commerce and delivered to respondent who ac- 
cepted and received the shipments at destination but thereafter failed 
and refused to pay the agreed price of either carload. Reparation is 
prayed for in the amount of the unpaid price of both carloads, 

A copy of the complaint and a copy of the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, were 
served on respondent by registered mail on February 15, 1947. Re- 
spondent was informed in a service letter which accompanied the com- 
plaint, to answer it within 20 days and that failure to answer would be 
deemed to be an admission of the allegations of the complaint as true. 
Respondent was also informed that his failure to request a formal 
hearing would constitute a waiver thereof. A report of investigation 
was also served in like manner on complainant on February 18, 1947. 
No answer to the complaint has been filed by respondent. Findings of 
fact and order are, therefore, made on the basis of the allegations of 
the complaint and respondent’s default. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant is a partnership whose address is Castroville, 
California. 

2. Respondent is an individual who was issued a license under the 
act on June 16, 1945, and who, during all of the times referred to in the 
complaint, kept such license in effect. Respondent’s place of business 
is Hammonton, New Jersey. 

3. On or about April 23, 1946, respondent, acting through his buying 
agent John Todd, purchased a carload of mixed vegetables consisting of 
cauliflower, broccoli, artichokes, and lettuce, at agreed unit prices per 
crate, plus $50 for top ice, and a consolidation charge of $25, making 
* the total price of the carload $1,210.50. The mixed vegetables were 
loaded in car ART 15596 and respondent purchased the shipment at 
the total price stated, f. o. b. Castroville, California. 

4. On or about April 27, 1946, respondent, acting through his buying 
agent John Todd, purchased from complainant a mixed carload of 
lettuce, artichokes, cauliflower, and broccoli, at agreed unit prices per 
crate, plus a charge of $50 for top ice and a consolidation charge of 
$25, making the total price of the carload $980.50, f. o. b. Castroville, 
California. The vegetables were loaded and shipped in car PFE 
61163. 

5. Both of the carloads described in the foregoing findings of fact 
were shipped from Castroville, California, to complainant at Chicago, 
Illinois, and thereafter were diverted to respondent at Hammonton, 
New Jersey. Respondent accepted and received the shipments at 
Hammonton but thereafter failed and refused to pay complainant the 
purchase price of either carload or any part thereof. Respondent 
assigned as his reason for refusing payment that his agent, John Todd, 
had failed to make an adjustment with him in connection with the 
purchase of a carload of lettuce from another shipper. 

6. The informal complaint was filed September 20, 1946, and within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to answer the complaint is deemed to be an 
admission of the truth of the allegations thereof, and a waiver of 
hearing. Sections 47.8 (a) and (c) of the rules of practice. Respond- 
ent’s acceptance of, and failure to pay the agreed price for the two 
carloads of mixed vegetables was, and is, in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount of 
the unpaid price of both carloads, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,191, with interest thereon at 5 percent 
per annum from June 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in’ 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1469) 


R. T. FLeIscHer & Co. v. ERNEST E. FApLerR Co., MAx BLEISWEISS, AND HARRY Som- 
MER. PACA Doc. No. 4507. Decided April 11, 1947. 


Failure to Pay Purchase Price—Principal and Agent—Apparent Authority of 
Agent—Ratification 


Where B, a member of a joint venture consisting of A and B, purchased car- 
loads of tomatoes from C and ordered them shipped to D, in an action brought 
by C against A, B and D, it is held that B was not the purchasing agent of D 
by reason of actual or apparent authority nor was the unauthorized purchase 
ratified by D and that the purchase was made by B for the joint venture, and 
reparation is awarded C against A and B jointly and severally in amount 
of the purchase price.* 


Principal and Agent—Evidence of Agency by Prior Transactions 


While the authority of an assumed agent to purchase may be implied where the 
alleged principal has repeatedly recognized and approved similar past acts, 
a single purchase done under express authority is insufficient to justify the 
inference that the assumed agent had apparent authority to make subse- 
quent purchases for the principal which were not authorized.* 


. Ruffo Espinosa, of Nogales, Arizona, for complainant. Mr. Warren E. Ear- 
hart of Jeter & Earhart, of Kansas City, Missouri, for respondent Ernest E. 
Fadler Co. Mag Bligh, of Guadalupe, California, respondent pro se. Mr. 
Duane Bird, of Nogales, Arizona, for respondent Harry Sommer. Mr. John 
M. Gault, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), was commenced 


7" 


by the making of an informal complaint to the Los Angeles, Califor- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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nia, office of the Regulatory Division on January 10, 1945. A formal 
complaint was filed April 13, 1945. 

It is alleged, in substance, in the formal complaint that on or about 
December 17, 1944, complainant sold to respondent Ernest E. Fadler 
Co. (hereafter referred to as Fadler), through its agent, Max Bleiweiss 
at Nogales, Arizona, two carloads of tomatoes PFE 45003 and MDT 
19424; that Bleiweiss inspected and accepted the carloads for Fadler 
at agreed prices per carload, f. 0. b. Hustobampo, Sonora, Mexico 
cash acceptance final, with no warranty; and that in accordance with 
instructions given by Bleiweiss, the shipments were forwarded by 
complainant to Fadler at Kansas City, Missouri. It is alleged further 
that Bleiweiss promised that payment by Fadler would be made by 
air mail but Fadler wired complainant on January 6, 1945, that it did 
not purchase the tomatoes and refused to pay the invoice prices, to 
complainant’s loss in the amount of $6,508.28. 

The informal complaint was made against Fadler alone. During 
the investigation by the Division, Fadler denied that Bleiweiss had 
authority to purchase the tomatoes as its agent. It was disclosed that, 
at the time of the transaction complained of, Bleiweiss and Harry Som- 
mer, the latter a partnership, were associated in the produce business 
as joint venturers under the trade name of M. Bligh. Max Bleiweiss 
and Harry Sommer are joined as respondents in the formal complaint. 
Copies of this complaint and the report of investigation were served 
upon the respondents. 

Fadler, in its separate answer, alleges that on or about November 
28, 1944, Bleiweiss informed Fadler that he was then located at Nogales 
and could furnish information concerning available carloads of toma- 
toes; that it was agreed that the invoices, inspections and other papers 
pertaining to definite purchases made by Bleiweiss would be sent direct 
to Fadler for acceptance and for payment direct to the seller; and 
that Bleiweiss would receive a commission as broker. It is denied that 
Bleiweiss was given general authority to purchase or was given any 
authority to purchase the shipments in question. 

Bleiweiss answering denies that he purchased the shipments as 
agent for Fadler and alleges that he informed Harry Wolf, a partner 
in complainant partnership and its sales manager, that he had not 
received an order for the cars from Fadler but that “nevertheless it 
was agreed” between them to divert the two cars to Fadler and in 
the event a sale thereof was not effected, complainant “would accept 
a rediversion” of the cars and would not hold this respondent liable ; 
that complainant refused to carry out the agreement to take the cars 
back; and that Bleiweiss to minimize loss rediverted them to New 
York where the tomatoes were sold for net proceeds of $913.36, which 
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amount was tendered to complainant and refused. This respondent 
also admits the joint venture agreement. 

The respondent partnership, Harry Sommer, admits that it entered 
into a joint venture with Bleiweiss on or about October 12, 1944, 
which was terminated by mutual consent on or about January 6, 1945, 
and that Bleiweiss took over the property of the joint venturers and 
agreed to discharge all their obligations. In a cross-claim it is stated 
that Bleiweiss by reason of the termination agreement, should pay 
any award ordered against the respondent Harry Sommer in favor 
of complainant. 

An oral hearing was held at Nogales, Arizona, on April 12 and at 
Kansas City, Missouri, on July 18, 1946. At the Kansas City hearing, 
the deposition of Bleiweiss was received in evidence. Other wit- 
nesses appeared at the hearings and testified in person. Complainant 
and Fadler have filed written briefs. 

The evidence discloses that on December 14, 1944, Bleiweiss pur- 
chased two carloads of tomatoes, not here involved, from Harry Wolf. 
At the Nogales hearing, Wolf testified that at that time Bleiweiss 
represented himself as being the purchasing agent of Fadler and 
Wolf knew that Bleiweiss was purchasing for Fadler from others. 
Fadler sent checks in payment of these two carloads but not until 
after Bleiweiss had purchased, on December 17, the two carloads in- 
volved in this proceeding. On cross-examination, Wolf admitted 
that no one in the Fadler firm had informed him that Bleiweiss had 
authority to buy for that concern but that Bleiweiss told him “he 
had orders from Fadler” for these two additional carloads. Stanley 
Remkus, an employee of the Pacific Fruit Express Company, testified 
that on December 26, 1944, he diverted the two carloads in question 
from Kansas City to New York City at the request of Bleiweiss, and 
he understood that Bleiweiss was representing Fadler. 

At the Kansas City hearing, the evidence introduced consisted of 
the deposition of Max Bleiweiss and the testimony of Theodore H. 
Pace, an employee of Fadler. This evidence is to the effect that at 
some time prior to December 14, 1944, Pace instructed Bleiweiss to 
imspect tomatoes available for sale on the Nogales market and to 
furnish information, by telephone, as to the color, condition, grade 
and manifest of these shipments, and upon receipt of this data, Fadler 
would tell Bleiweiss which of the shipments to buy. It appears that 
this was the method followed in the purchase by Bleiweiss for Fadler 
of the two carloads on December 14, 1944. 

Max Bleiweiss stated further that on Sunday, December 17, 1944, 
he inspected the tomatoes in the two carloads in question and told 
Harry Wolf that he had tentative orders for tomatoes from Fadler, 





360 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6 A.D. 


and the Chicago Tomato Company at Chicago, but that he could not 
give a definite order for the two carloads until he had contacted these 
prospective buyers. Bleiweiss stated also that at Wolf’s suggestion 
car MDT 19424 was diverted to the Chicago Tomato Company, and 
PFE 45003 to Fadler; that on December 18 he informed Wolf that 
the Chicago firm did not accept car MDT 19424 and it was agreed 
to ship it to Fadler; and that he informed Wolf that if Fadler 
accepted the two carloads it would air mail checks to cover the invoice 
prices. Attached to Fadler’s answer to the complaint is a telegram 
to Fadler, dated December 17, sent by Bleiweiss, but signed M. Bligh, 
reading in part, “... WORK THIS CAR PFE 45003 . . . COST 
ME 3.50 F. O. B. PLUS DUTIES 394.95 NICKEL COSSING 
* 780/6x7 WILL CALL MORNING .. .” 

Cars PFE 45003 and MDT 19424 arrived at Kansas City on De- 
cember 23. Fadler inspected the tomatoes and wired complainant: 
“TRACK BOTHE BEFORE SEVEN SMORNING 45003 5 TURNING BLANCE 
GREEN. AMNEV ONLY FAIR NO INTEREST TODAY ALSO 19424 PRAC- 
TICALLY GREEN” 

Upon receipt of this wire Wolf testified that he called Bleiweiss to 
his office for an explanation and the latter said the wire was intended 
for him, and the checks were in the mail. Wolf then wired Fadler 
“TURNED OVER YOUR TODAY’S WIRE TO MR. BLIGH AS THEY YOUR 
CARS...” 

On the same date, December 23, Bleiweiss wired Pace that the ship- 
ments were to be handled for Bleiweiss’ account and to notify com- 
plainant that Fadler’s wire was a mistake. On January 4, complain- 
ant, not having received payment, wired Fadler that the shipments 
were “SOLD TO YOU THROUGH YOUR AGENT MAX BLIGH, 
WHO HAS BEEN TELLING US FOR TEN DAYS CHECKS 
ARE IN THE MAIL. PLEASE ADVISE REASON FOR 
DELAY.” Fadler answered by a letter dated January 5 and by wire 
dated January 6 disclaiming ownership. 

The record also contains the testimony of Harry Sommer, one of 
the partners in the partnership of that name. He identified the 
written joint venture agreement entered into with Bleiweiss on Octo- 
ber 12, 1944. As alleged in the answer of Harry Sommer, it is stated 
that the agreement was terminated on January 6, 1945. The details 
of the agreement are contained in the Findings of Fact. 


FINDINGS OF FACT 


1. Complainant R. T. Fleischer & Co. is a partnership composed 
of R. T. Fleischer and Harry Wolf whose address is 206 Grand Ave- 
nue, Nogales, Arizona. 
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2. Respondent Ernest E. Fadler Co. is a partnership composed of 
Ernest E. Fadler and Frank Kenworthy whose address is Produce 
Exchange Building, Kansas City, Missouri. 

3. Respondent Max Bleiweiss is an individual doing business under 
that name, or as M. Bligh, whose address is Nogales, Arizona. 

4. Respondent Harry Sommer is a partnership composed of Harry 
Sommer and Sadie Sommer whose address is Lincoln Road, Brooklyn, 
New York. 

5. The three respondents were licensed under the act at the time of 
the transactions mentioned in the complaint. 

6. Sometime prior to December 14, 1944, Bleiweiss and Theodore 
H. Pace, who acted for respondent Fadler, entered into an oral agree- 
ment whereby Bleiweiss undertook to inspect tomatoes at Nogales, 
Arizona, and to transmit to Fadler information concerning such pro- 
duce. Fadler reserved the right to direct Bleiweiss when and what to 
purchase for its account, On all produce purchased for Fadler by 
Bleiweiss under the authority so given, he was to receive a commis- 
sion, 

7. On December 14, 1944, complainant sold to Fadler two carloads of 
tomatoes for shipment in interstate commerce from Nogales to Kansas 
City. Purchase of the tomatoes was made by Bleiweiss in accordance 
with instructions given by Fadler over the telephone. 

8. On December 17, 1944, Bleiweiss purchased from complainant 
two carloads of tomatoes at Nogales, cars PFE 45003 and MDT 19424, 
at the total prices of $3,163.95 and $3,344.33, respectively, f. o. b. Hus- 
tabampo, Sonora, Mexico, acceptance final, with no warranty. Blei- 
weiss directed complainant to forward car MDT 19424 to the Chicago 
Tomato Co. at Chicago, Illinois, but after the refusal to accept the 
tomatoes by that prospective purchaser, Bleiweiss ordered complain- 
ant to divert the car to Fadler at Kansas City. He requested that car 
PFE 45003 be forwarded direct to Fadler from Nogales. 

9. The respondent Fadler inspected the two carloads of tomatoes 
at Kansas City but did not accept or purchase them nor approve the 
purchase thereof on its account by Max Bleiweiss. 

10. Thereafter Max Bleiweiss diverted both cars to New York City 
where the tomatoes were sold for the account of M. Bligh by Yeckes- 
Eichenbaum, Inc., for net proceeds of $913.36, which proceeds were 
remitted to Bleiweiss. 

11. On October 12, 1944, respondents Max Bleiweiss and Harry Som- 
mer entered into a written joint venture agreement for the purpose of 
engaging, under the name of M. Bligh, in the buying, selling and mer- 
chandising of fruit, vegetables and produce at Nogales, Arizona, and 
vicinity for the season 1944-1945. Sommer was to and did advance 
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$2,500 and Bleiweiss was to devote his full business time to the conduct 
of the joint venture. The profits and losses were to be borne equally, 
This agreement was terminated by mutual consent on January 6, 1945, 
and Bleiweiss gave $500 to Sommer with a note for $2,000. 

12. The informal complaint was made and the formal complaint 
was filed within nine months after the cause of action accrued. 


CONCLUSIONS 


An agency may be proved to exist by direct evidence of an express 
contract of agency between the principal and the agent. There is no 
evidence that Fadler had authorized Bleiweiss to purchase the ship- 
ments in dispute. The testimony of Bleiweiss and Pace, and Bleiweiss’ 
telegram to Fadler dated December 17, 1944, constitute conclusive 
evidence that Bleiweiss was not authorized by Fadler to purchase from 
complainant these carloads of tomatoes. 

An agency may be shown also by facts which raise an apparent 
authority. The act of an agent within the apparent, but not within 
the actual, scope of his authority, is binding on the principal where 
loss would otherwise result to one who has in good faith relied on 
such apparent authority. Appdrent authority is that which, though 
not actually granted, the principal knowingly permits the agent to 
exercise, or which he holds the agent out as possessing. It is the acts 
and conduct of the principal, and not those of the agent, that must 
be relied upon to show the agency. Litchfield v. Green, 43 Ariz. 509, 
33 F. (2d) 290 (1934). The authority conferred on Bleiweiss by 
Fadler does not appear to have been unusual. Obviously, Fadler, 
located in Kansas City, would not be expected to clothe Bleiweiss 
at Nogales, with blanket authority to buy and forward any carload 
of tomatoes that he considered to be a good buy. To do that would 
be to disregard Fadler’s capacity to handle tomatoes. The testimony 
of Pace and Bleiweiss is to the effect that Bleiweiss was to furnish in- 
formation to Fadler and no purchases were to be made except upon 
Fadler’s orders. It seems reasonable for Fadler to have limited in this 
manner the authority of Bleiweiss to purchase. There is no evidence in 
the record that buying agents at Nogales are usually given authority to 
purchase tomatoes in accordance with their own judgment rather than 
the judgment of their principals. Neither does it appear that com- 
plainant could have been misled by the manner in which Fadler 
had approved the prior purchase by Bleiweiss from complainant of 
two carloads on December 14. In fact on December 17, when the 
two carloads in dispute were purchased, Fadler had not paid com- 
plainant for the prior carloads nor communicated with complainant 
concerning them. In Lippincot v. East River Mill & Lumber Co., 
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141 N. Y. S. 220 (1913) it is stated, “There is authority for the fact 
that authority of an assumed agent to make a purchase will be implied 
where the alleged principal has repeatedly recognized and approved 
of similar acts; still a single act done under express authority is insuffi- 
cient to justify the inference that the assumed agent has the apparent 
authority to subject the alleged principal to liability upon subsequent 
purchases made without actual authority.” Lorie v. Lumbermen’s 
Mut, Casualty Co., 8S. W. (2d) 81 (Mo. 1928). We think such con- 
duct on Fadler’s part falls far short of being sufficient to sustain a 
finding that Bleiweiss had apparent authority to make the purchases 
from complainant. Only after a finding has been made that the agent 
was acting within the actual or apparent scope of his authority does 
the principal cited by complainant come into play, that is, secret limi- 
tations placed by the principal upon the agent’s authority are not 
binding upon persons with whom the agent deals. Colorado Pro- 
duce Distributors v. Brown Brokerage Company, 5 A. D. 388. 

A third method of establishing agency is by ratification, but here 
there was no aflirmative action taken by Fadler which could be consid- 
ered as a ratification of Bleiweiss’ unauthorized purchase. Complain- 
ant relies upon the telegram sent to Fadler dated December 23, con- 
cerning the purchase by Bleiweiss and Fadler’s silence from that date 
to January 6. But Fadler was warranted in believing from Bleiweiss’ 
telegrams that Bleiweiss was the purchaser and, further, that he would 
correct any misunderstanding directly with complainant. Under 
these circumstances, Fadler’s silence cannot be said to constitute a 
ratification of the unauthorized purchase. 

It is concluded that the complainant has failed to sustain the burden 
of proving that Bleiweiss was Fadler’s agent for the purpose of pur- 
chasing the two carloads of tomatoes in question. Richmond Guano 
Co. v. E. I. DuPont De Nemours & Co. (C. C. A., 4th 1922) 284 Fed. 
803; Mojonnier & Sons, Inc. v. Samuel Visse & Co., Inc., PACA Docket 
No. 2254, S. 1388. The complaint as to respondent Fadler should be 
dismissed. 

At the time of the transaction in dispute, Bleiweiss and Harry 
Sommer were associated in a joint venture under the name M. Bligh. 
The telegram dated December 17 sent to Fadler by Bleiweiss was 
signed M. Bligh, and indicated a purchase by the latter. A second wire 
also signed M. Bligh, requested Fadler to handle the cars for “my ac- 
count.” Since Bleiweiss was to devote his full time to the joint venture, 
the only reasonable conclusion is that Bleiweiss purchased the tomatoes 
from complainant for the joint venture. As members of the joint 
venture, Bleiweiss and the partnership of Harry Sommer became 
liable for all of the obligations incurred by their association. 
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In the cross-claim, Harry Sommer seeks to divest itself of all re- 
sponsibility for liabilities of the joint venture. The obligations of 
the joint venturers, at the time of the purchase by Bleiweiss, were fixed 
by their then existing agreement. The effect of recognizing the sub- 
sequent agreement to dissolve the joint venture, as alleged by Harry 
Sommer, would be to nullify their joint and several liability to third 
parties and, therefore, it cannot be considered. 

It is concluded that the failure and refusal of Bleiweiss and Sommer 
to pay complainant the price of the two carloads in full, was, and is, in 
violation of section two of the act. Reparation should be awarded 
complainant against Max Bleiweiss, and Harry Sommer, jointly and 
severally, for the unpaid price of the two carloads of tomatoes in ques- 
‘tion. with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondents Max Blei- 
weiss and Harry Sommer, shall pay to complainant, as reparation, 
$6,508.28, with interest thereon at 5 percent per annum from Decem- 
ber 23, 1944, until paid. 

The complaint as to the respondent Ernest E. Fadler Co. is 
dismissed. 

The cross-claim of respondent Harry Sommer against respondent 


Max Bleiweiss is dismissed. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1470) 


PACA Doc. No. 4581.* Decided April 14, 1947. 


Dismissal of Petition for Reconsideration—Evidence—Report of Inspection 
as Evidence 


Where seller of tomatoes warranted them as 85 percent grade U. S. No. 1 but 
only 80 percent were of that grade, and buyer was awarded damages for a 
nominal amount only because of insufficient proof of a greater loss, and 
buyer petitioned for reconsideration and relied upon an exhibit contained 
in the report of investigation as proof of net proceeds realized on resale, 
held: (1) section 47.7 of the rules of practice making information contained 
in report of investigation “a part of the evidence in the proceeding” means 
that such information shall be considered as evidence only for what it is 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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worth; (2) the evidence of another witness concerning amount of net pro- 
ceeds realized on resale was also insufficient because not connected up with 
supporting details; and (3) the petition for reconsideration should be 
dismissed.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 
Order Denying Complainant’s Petition for Reconsideration 


By order dated March 13, 1947, in this proceeding under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ 
seqg.), complainant was awarded nominal damages only against re- 
spondent. The tomatoes in question were represented by respondent 
to be 85 percent grade U. S. No. 1 at shipping point, whereas only 80 
percent were of that grade. Proof of damages by complainant was 
considered to be insufficient to support an award for more than nominal 
damages. Complainant has filed a petition for reconsideration. 

Petitioner calls attention to Exhibit B, which is a photostat copy 
of a letter by complainant’s attorney addressed to the Department, 
wherein it is stated that $728.15 was realized by complainant from 
the sale of the carload of tomatoes at * * *. The exhibit was 
included in the report of investigation. Petitioner states that section 
47.7 of the rules of practice makes any information contained in the 
report of investigation available “as a part of the evidence in the 
proceeding, and either party shall be permitted to submit evidence 
in rebuttal. In this case no rebuttal or denial appears anywhere in 
the record.” Petitioner also calls attention to the testimony of 
* * * who stated that the sum of $728.15 was realized from the 
sale of the tomatoes, and that there was sufficient proof of loss suffered 
by complainant to have awarded him substantial damages. 

While the effect of section 47.7 of the rules of practice is to make 
information contained in the report of investigation “a part of the 
evidence in the proceeding,” that simply means that such information 
shall be considered as evidence for what it is worth. The failure of 
the opposing party to answer or deny an exhibit included in the report 
gives it no conclusive character. The competency of an exhibit as 
evidence is not affected by such inclusion. Exhibit B fails to show 
that the writer conducted the sale of the tomatoes or had any first- 
hand information concerning the sale. The exhibit, therefore, is 
not competent evidence of the resale or that $728.15 was the fair 
market value of the tomatoes. 


**Reference to other points involved in this case will. be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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In Kramer Brothers v. Joseph Rosenblum, 3 A. D. 292, respondent, 
in a hearing held at * * * testified to the net proceeds of one 
carload of onions soldat * * * andthe amount of deficits which 
resulted from the sale of another carload at * * *. Considering 
such evidence it was stated (p. 296) that the witness “had only the 
information that was reported to him as to such items.” The original 
decision was vacated (3 A. D. 883) to permit the depositions to be 
taken of witnesses who had personal knowledge of resale results. 
With competent evidence of the deficits incurred and the payment 
thereof, decision on reconsideration was made (4 A. D. 316). 

It is true that * * * stated that complainant received $728.15 
- on resale of the tomatoes, but that assertion is not connected up with 
any supporting details. Concerning this question of damages it was 
stated in the decision of March 13 that: “There is no identification 
of a purported account of sales by the person or persons who disposed 
of the tomatoes. Dates of sales are not disclosed or the purchaser.” 
Such statement seems to have been fully warranted. Complainant’s 
evidence of damages being insufficient in the particulars stated, the 
petition for reconsideration is hereby dismissed without making prior 
service thereof on respondent. 

This order and the order of March 13, 1947, shall become effective 
30 days after the date hereof. 

Service of copies of this order shall be made on the parties. 


(A. D. 1471) 


PACA Doce. No. 4582.* Decided April 15, 1947. 
Dismissal—Failure to Prove Existence of Contract of Sale 


Where complainant asked for reparation based on rejection of a carload of pro- 
duce allegedly sold by complainant to respondent, but the evidence failed to 
establish the existence of a contract between complainant and respondent 
for the purchase and sale of the produce in question, the complaint is dis- 
missed.** 

Mr. 8. R. Moore, of Minneapolis, Minnesota, for complainant. Mr. H. H. Felsman, 
of Cleveland, Ohio, for respondent. Mr. John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


The complainant, * * *, in a formal complaint filed November 
8, 1945, under the Perishable Agricultural Commodities Act, 1930 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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(7 U.S. C. 1940 ed. 499a et seq.), alleges that the respondent, * * *, 
refused to accept on arrival at * * *, a carload of cauliflower and 
peas purchased from the complainant f.0.b., * * *. The complaint 
alleges that the sale was negotiated by * * *, broker in the trans- 
action, acting as agent for both complainant and ‘respondent. Dam- 
ages are claimed for the difference between the alleged contract price 
and the amount realized on the resale of the carload following the re- 
spondent’s rejection thereof. 

A copy of the complaint and a copy of the report of investigation 
were served upon the respondent by registered mail March 22, 1946. 
The complainant was likewise served with a copy of the report of in- 
vestigation on March 22, 1946. 

Respondent, in an answer filed May 11, 1946, denies that it entered 
into a contract with the complainant for the purchase of the carload 
of produce in question, asserting that the broker, * * *, acted solely 
for the complainant and that at no time in the negotiations was there 
a meeting of the minds of the complainant and the respondent as to 
the terms of the alleged contract. 

Notice having been duly given, a formal hearing was held at 
* * *) November 15, 1946. Both parties were represented by 
counsel. The complainant offered the report of investigation as evi- 
dence in support of the complaint and then rested. 

* * *) Manager of * * *, broker in the transaction, was called 
as a witness for the respondent and testified as to participation of his 
firm in the negotiations and in the resale of the carload. His testi- 
mony was interrupted by the insertion into the record of an oral stipu- 
lation on behalf of the parties by their respective attorneys, whereby 
it was agreed that (1) * * * was retained as a broker by the 
complainant to offer the car of merchandise in question for sale and 

2) * * * was to be compensated for such services by the com- 
plainant. * * *,a partner, who represented the respondent in the 
transaction, also testified at the hearing as to his part in the negotia- 
tions. Thetestimonyof * * * and * * * was mostly in ex- 
planation of the exhibits included in the report of investigation and 
the respondent, like the complainant, relied principally upon the said 
report and the exhibits attached thereto. 


FINDINGS OF FACT 


1. The complainant is a corporation whose post office address 
* * * 


2. The respondent is a partnership composed of * * * and 


is 


* * * doing business as * * * whose address is * * *, 
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At the time of the transaction in question, respondent was licensed 
under the act and is now so licensed. 

3. The services of * * * were engaged by the complainant as 
broker for the purpose of selling the subject merchandise, as orally 
stipulated by the parties at the hearing November 15, 1946. 

4. On August 13, 1945, the broker submitted to complainant by wire 
an offer from respondent to purchase a carload of cauliflower and peas. 
Complainant attempted to accept the offer at “market price plus your 
brokerage.” Respondent insisted upon having the price agreed to 
before shipment was made. Complainant then offered the cauliflower 
for $2.10 and the peas at $2.90. Respondent informed the broker 
_ that the price was too high and the broker so advised complainant by 
wire of August 15. Notwithstanding, complainant wired the broker 
by night letter on August 15 that it was shipping to respondent that 
date car ART 21768, containing 180 U. S. No. 1 Benson Best Cauli- 
flower at $1.85 and 420 tubs U. S. No. 1 San Pat peas at $2.90. 

5. Upon receipt of the complainant’s night letter of August 15 and 
upon the basis of the information contained therein, the broker pre- 
pared a confirmation of sale, which respondent refused to accept 
whereupon the broker wired complainant about noon on August 16, 
stating: “* * * invoice peas 2.75 flower okay otherwise pass 
21768 * * *99 

6. In reply to the broker’s wire of August 16, complainant wired the 
broker stating that the car was being billed at respondent’s price, but 
that complainant was withdrawing its offer of an allowance to re- 
spondent of 10 cents per tub on a previous shipment. Upon objections 
to this from respondent, the broker wired complainant to the effect 
that the promised allowance could not be withdrawn as the broker had 
already committed the complainant to that obligation. Complainant 
then sent a night letter to the broker on August 17, making no reference 
to the allowance but suggesting a new condition, namely, that respond- 
ent pay the brokerage. 

7. Upon being informed by the broker of the contents of complain- 
ant’s telegram of August 17, respondent advised the broker that it did 
not want the car of produce as there had been too much delay in 
accepting its offer. On August 18 the broker issued a memorandum 
of sale in an attempt to confirm the sale of the cauliflower and peas at 
prices of $1.85 and $2,75, respectively. Respondent refused to accept 
this confirmation of sale. 

8. The respondent having refused to accept car ART 21768, the 
cauliflower and peas contained therein were eventually sold at * * *, 
the net proceeds of sale received by the complainant being $701.28. 
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9. Formal complaint was filed on November 8, 1945, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


It is essential to the formation of a contract that there be a meeting 
of the minds of the contracting parties. Umpqua Broccoli Exchange, 
Inc. v. David Schulman Company, PACA Docket No. 719, S. 355. 
Therefore, it is incumbent upon the complainant to show that at some 
point in the negotiations conducted by the broker, the seller and the 
buyer agreed as to the terms of sale. The complainant must show that 
any communication transmitted by the broker and accepted by the 
complainant accurately stated an offer made by the respondent, or the 
complainant must show acceptance by the respondent, without material 
reservation or qualification, of a firm offer by the complainant. 

Although the respondent had previously purchased two other mixed 
cars of cauliflower and peas, the negotiations with respect to car ART 
21768, shipped August 15, 1945, were initiated by the broker sending 
a wire dated August 13 to the complainant which read as follows: 
“OKAY * * * 17635 SHIP ANOTHER TUESDAY PREFER 
125 FLOWER REGARDS * * *,.” “17635” referred to the num- 
ber of car (MDT 17635) shipped August 11, 1945, by the complainant 
to the respondent containing cauliflower billed at $2.30 per crate and 
peas at $3.10 per tub f.0.b. * * *, plus top ice and re-icing. If 
this telegram correctly transmitted an offer made by the respondent, 
it might reasonably be construed to be an offer to purchase another 
car on the same terms as governed the sale of the car MDT 17635. 
The complainant, however, construed the telegram to be an offer to 
buy at the market and accepted on that basis, but added as a further 
condition of sale that * * * brokerage was to be added to the 
invoice price. (Report Ex.N2.) Someofthetestimonyof * * *, 
partner in the respondent firm, is somewhat confusing as to whether 
he gave an order to the broker for a car, at market, but from his 
entire testimony and the report of investigation, it may be concluded 
that the original offer was made subject to approval of price. The 
respondent’s prompt rejection of the broker’s memorandum of sale 
lends support to such a conclusion. However, even if it were neces- 
sary to conclude that the initial telegram (Report Ex. N 1) was an 
offer to buy at the market, the complainant’s acceptance on the basis 
of market price plus brokerage added a condition not included in 
the original offer. Therefore, there was no meeting of the minds at 
that stage of the negotiations. In fact, it would appear from the 
complaint that the complainant does not even contend that a sale 
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had been made until later when prices of $1.85 per crate for the 
-auliflower and $2.75 per tub for the peas had allegedly been agreed 
upon. (Complaint Para. 11.) The complainant relies upon Report 
Exhibit N 5 as evidence that the respondent agreed to purchase the 
peas at $2.75 and the cauliflower at $2.10. Although the exhibit re- 
ferred to was a firm offer at the prices stated therein, it brought forth 
not acceptance from the complainant but a counter offer of peas at 
$2.90 and cauliflower at $1.85 (Report Ex. N 6), to which the re- 
spondent, through the broker, replied, “invoice peas $2.75 flower okay 
otherwise pass * * *” (Report Ex. N 1). The complainant then 
replied by night letter that the peas and cauliflower were being in- 
voiced at $2.75 and $1.85, respectively, but that it would have to with- 
draw an offer previously made (Report Ex. N 8) to allow 10 cents 
per tub on another shipment. This condition the respondent refused 
to accept (Report Ex. N 9). That there had been no agreement 
between the parties as to the terms of sale up to that time is shown 
by Report Exhibit No. N 10, wherein the complainant instructed the 
broker to “make further deal * * * cash here and let him pay 
your brokerage.” The complainant seeks to divorce from the nego- 
tiations with respect to car ART 21768 its promise to allow an adjust- 
ment of 10 cents per tub on peas shipped some time before in car 
ART 18348. It is contended that this was a purely voluntary con- 
cession which created no enforceable right in the respondent, but 
the complainant having injected it as an element in the sale of car 
ART 21768, (Report Ex. N 4) the granting of the allowance or 
refusal to grant it had a direct influence on the ultimate price the 
respondent was willing to pay for the peas in car ART 21768. As 
the respondent refused to negotiate further the parties never arrived 
at such a meeting of the minds as would result in a valid and binding 
contract. The complainant having failed to establish by a reasonable 
preponderance of evidence the existence of a contract of purchase and 
sale, the complaint should be dismissed. 


ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 





PACA DOC. NO. 4606 


(A. D. 1472) 
PACA Doc. No. 4606.* Decided April 15, 1947. 


Dismissal of Complaint for Reparation and Counterclaim Based Upon 
Settlement Between Parties 


Where the parties request dismissal of the complaint and counterclaim arising 
out of the transaction because the claims have been settled, the complaint and 
counterclaim are dismissed.** 


Mr. Hugh O. Hanna, of Hampton, South Carolina, for complainant. Mr. Louis EB. 
Krohn, of Utica, New York, for respondent. Mr. Joseph T. Murphy, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINT AND COUNTERCLAIM 


This reparation proceeding arises under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a 
et seqg.). Complainant * * * is an individual whose address is 
* * *, Respondent * * * is an individual whose address is 
* * *, Respondent was licensed under the act at the time of the 
transactions involved in this proceeding. 

Two formal complaints were filed on February 7, 1946, one com- 
plaint relating to a carload of watermelons which complainant con- 
tracted to sell and respondent to purchase on June 26, 1945, and the 
other complaint involving a similar transaction on June 28. Com- 
plainant alleges that the two carloads of melons, after a shipment in 
interstate commerce, were rejected by respondent without reasonable 
cause. An award of reparation is requested in the amount of $1,154.50, 
the loss which complainant is alleged to have sustained. Respondent, 
in separate answers to the complaints, admits the transactions but 
denies liability for the claimed loss. The answers include counter- 
claims for profits which respondent allegedly lost as a result of com- 
plainant’s failure to ship watermelons of the size and quality specified 
in the contracts. 

At respondent’s request, arrangements were made for an oral hearing 
to be held at * * * on March 24, 1947. Prior to the hearing the 
attorney for complainant notified the examiner by telegram that a 
settlement had been agreed upon. This was confirmed by a letter 
dated March 29, 1947, authorizing the dismissal of the complaints with 
prejudice. A letter dated March 21, 1947, authorizing the dismissal of 
the counterclaims was received from respondent’s attorney. In ac- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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cordance with the requests of the parties, the complaints and counter- 
claims are hereby dismissed with prejudice. 

Copies of this order shall be served on the parties in person or by 
registered mail. 


(A. D. 1473) 
THE DELTA Foop PackaGINe Co. v. JAMES J. ANGELLO. PACA Doce. No. 4697. 
Decided April 15, 1947. 
Failure to Pay Purchase Price 


Where complainant made two shipments of produce to respondent, which respond- 
ent accepted and gave checks in payment therefor, and thereafter respondent 
stopped payment on the checks and has since failed and refused to pay 
complainant the amount due, held, that such failure to pay was in violation 
of the act for which reparation is awarded complainant in amount claimed.* 


Mr. Fred Stua, of Cleveland, Ghio, for complainant. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural Com- 


modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), was instituted 
by The Delta Food Packaging Co., complainant, of Delta, Ohio, 
against James J. Angello, respondent, of Hammonton, New Jersey. 
By formal complaint filed November 12, 1946, complainant alleges 
that on or about September 12, 1946, it sold to respondent a truckload 
of tomatoes at 65 cents per basket, f. o. b. Metamora, Ohio, and that 
respondent refused to accept the tomatoes because of delayed arrival 
at Hammonton, New Jersey. The complainant further states that it 
then resold the shipment to respondent under a new contract at 55 
cents per basket delivered; that respondent paid the truckman $200 
in cash and tendered his check for $1,663.40, and that respondent 
subsequently stopped payment on the check. Complainant also alleges 
that it sold to respondent on or about September 18, 1946, a truckload 
of green tomatoes at $2.50 per crate delivered at Hammonton, New 
Jersey, that upon arrival of the shipment respondent accepted it and 
presented to the truckman his check for the purchase price, but that 
respondent later stopped payment on this check. Complainant further 
alleges that the actions of respondent were in violation of section 2 
of the act and that he is indebted to complainant in the amount of 
$3,059.57 for the two shipments of tomatoes, 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions. —Ed. 
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A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail February 17, 
1947. At the same time and as a part of such service by mail, respond- 
ent was notified in writing that his answer to the formal complaint 
should be filed within 20 days from receipt of such notice and that, in 
accordance with section 47.8 (c) of the rules of practice, failure to 
file in answer would be deemed to be an admission of the allegations 
of the complaint. No answer to the formal complaint was filed by 
respondent and the proceeding is disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is Delta, 
Ohio. 

2. Respondent is an individual, James J. Angello, whose address is 
P. O. Box 352, Hammonton, New Jersey. Respondent was licensed 
under the act at the time of this transaction. 

3. On or about September 12, 1946, complainant, by oral contract 
and in the course of interstate commerce, sold to respondent a truck- 
load of 3383 8-quart baskets of “Farmers Pack” tomatoes, at 65 cents 
per basket, f. o. b. Metamora, Ohio, Plus 7 cents per basket for cartage 
to Hammonton, New Jersey, or for a total sum of $2,435.76. 

4. Complainant shipped to respondent on September 13, 1946, from 
Metamora, Ohio, to Hammonton, New Jersey, the tomatoes called for 
in the contract. When the shipment was delivered at destination, re- 
spondent refused to accept the tomatoes on account of delayed arrival. 

5. Upon rejection of the shipment by respondent, complainant re- 
sold the tomatoes to him under a new contract at 55 cents per basket, 
or a total of $1,860.65 delivered. Respondent accepted the tomatoes 
and paid the truckman $200 in cash and tendered his check for $1,- 
633.40. Thereafter, on September 26, 1946, respondent stopped pay- 
ment on this check and protest charges were assessed in the sum of 
$4.03, making due the complainant from the respondent the amount of 
$1,664.68 for this truckload of tomatoes. 

6. On or about September 18, 1946, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent a truckload 
of 557 crates of green tomatoes, packed in strawberry crates, at $2.50 
per crate delivered at Hammonton, New Jersey, the total sale price 
being $1,392.50. The following day, on September 19, complainant 
shipped from Metamora, Ohio, to respondent at Hammonton, New 
Jersey, the kind, quality and size of tomatoes called for in the contract. 

7. Upon arrival of the shipment at destination, respondent accepted 
the tomatoes and presented to the truckman his check for $1,392.50, 
but on September 30, 1946, respondent stopped payment on the check, 
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incurring against complainant a protest fee of $2.39, making the total 
amount due complainant from respondent on this shipment $1,394.89. 
8. There remains due the complainant from the respondent for the 
two truckloads of tomatoes the total sum of $3,059.57. 
9. The formal complaint was filed November 12, 1946, and within 
nine months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent indicated during the Department investigation of the 
informal complaint, prior to the institution of the formal proceeding, 
that he stopped payment on the checks given in payment for the toma- 
toes because the “merchandise was not as represented.” He stated that 
the complainant had offered an allowance of $750 on the two truckloads 
and that respondent was willing to pay $2,000 in settlement, his conten- 
tion being that the “compromise offer” made by complainant in- 
dicated the tomatoes were not as represented. No formal defense to 
the complaint herein was made by respondent, but in a telephone con- 
versation with the Regulatory Division, Fruit and Vegetable Branch, 
respondent agreed to “arrange to settle the matter.” No attempt was 
made, however, to settle with complainant and no remittance was made. 
Tt is concluded that respondent’s failure to pay complainant the agreed 
purchase price of the tomatoes was, and is, in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
claimed and the facts should be published. 
































ORDER 

Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $3,059.57, with interest thereon at 5 
percent per annum from September 22, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 















(A. D. 1474) 


NATIONAL Propuce COMPANY V. SCHMITTAUER & SIERMAN. 
Decided April 21, 1947. 





PACA Doc. No. 4698. 










Failure to Pay Purchase Price 





Where respondent purchased from complainant carloads of potatoes and accepted 
them but failed to pay the total purchase prices, reparation is awarded to 
complainant for the balance due and unpaid.* 








*Reference to other points involved in this case will be found in Index-Digest in this 
Issue of Agriculture Decisions.—Ed. 
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Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Frederick W. 


Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.). 
In the formal complaint received December 20, 1946, complainant 
alleges that it contracted to sell and respondent to purchase 10 car- 
loads of potatoes; that the potatoes were shipped to respondent in in- 
terstate commerce and respondent accepted the shipments; and that 
respondent has failed to pay the purchase prices of 6 carloads and a 
part of the purchase prices of the remaining 4 carloads, An award 
of reparation is requested in the amount of $4,002.25. 

A copy of the complaint and a copy of the report of investigation 
were served upon respondent on February 20, 1947. A copy of the re- 
port was also served upon complainant. Respondent did not file an 
answer to the formal complaint. Such failure constitutes a waiver 
of an oral hearing and an admission of the facts alleged in the com- 


plaint, as provided in section 47.8 (c) of the rules of practice. 
FINDINGS OF FACT 


1. Complainant National Produce Company is a partnership, com- 
posed of Samuel S. Siegel, Gertrude Siegel, Dan Rietman and Elsie 
Rietman, whose address is 31 South Water Market, Chicago, Illinois. 

2. Respondent Schmittauer & Sierman is a partnership, composed 
of John Schmittauer and Fred Sierman, whose address is 136 Town 
Street, Columbus, Ohio, At the time of the transactions involved in 


this proceeding respondent was licensed under the act. 
3. During the month of July 1946, complainant contracted to sell to 


respondent 6 carloads of potatoes as follows: 


‘ r ™ Net 
Car No. rerms price 


July 400 sacks, California long white, at $3 delivered $690. 97 
July ..| 403 sacks, California long white, $2.40 and $1.80 f. 0. b 893. 40 
July 12} ...| 400 sacks, Washington No. 2 “‘A”’ red, $2.15 delivered 330. 17 
July ‘E 71592 _...| 300 sacks, Missouri Cobblers, $2.40 Chicago 627. 30 

, California No. 2 long white, $1.75 delivered 700. 00 


July ‘E 95 . 100 sacks 
July | | 400 sacks, California No. 2 long white, $1.75 delivered 700. 00 


4. The 6 carloads of potatoes were shipped in interstate commerce 
to respondent at Columbus, Ohio. Respondent accepted the shipments 
but failed to pay the invoiced net prices. 

5. On or about June 6, 1946, complainant contracted to sell to re- 
spondent two carloads of potatoes, then contained in cars 4551 and 
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35014, at a net price of $561.85 per carload or a total of $1,123.70. 
After a movement in interstate commerce, respondent accepted the 
two carloads of potatoes and paid complainant $1,084.63, leaving a 
balance due of $39.07. 

6. On or about July 12, 1946, complainant contracted to sell to 
respondent two carloads of potatoes, cars 44087 and 52257, at a net 
price of $570.17 each, or a total of $1,140.34. Respondent received the 
shipments, which moved in interstate commerce, and paid complainant 
$1,119, leaving an unpaid balance of $21.34. 

7. In the transaction between the parties concerning the 10 carloads 
of potatoes, respondent failed to pay to complainant the. sum of 
$4,002.25. 

8. The informal complaint was filed September 25, 1946, which was 
within nine months after the cause of action accrued, 


CONCLUSIONS 


Section 2 of the Perishable Agricultural Commodities Act, 1930, as 
amended, provides that it shall be unlawful in any transaction in 
interstate commerce to fail or refuse to make full payment promptly. 
Respondent did not pay to complainant any part of the purchase prices 
of 6 carloads of potatoes and failed to pay in full the purchase prices 
of 4 other carloads of potatoes. This conduct constitutes a violation 
of section 2 of the act. Reparation should be awarded complainant 
in the amount of $4,002.25, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,002.25, with interest thereon at 5 percent 
per annum from July 18, 1946, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1475) 


PACA Doc. No. 4530.* Decided April 22, 1947. 
Dismissal of Petition for Reconsideration 


Where complainant was awarded reparation in the amount of the contract pur- 
chase price of a carload of broccoli and respondent filed a petition for recon- 
sideration contending that the examiner failed to consider certain material 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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facts, it is found on a review of the proceeding that adequate consideration 
was given to all points raised by respondent and the petition for reconsidera- 
tion is dismissed.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
Order Dismissing Petition for Reconsideration 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), complainant was awarded 
reparation against respondent in an order dated March 28, 1947, as a 
result of the latter’s failure to pay the contract purchase price for a 
carload of broccoli. Respondent has filed a petition for reconsidera- 
tion. 

It is contended in the petition for reconsideration that there was no 
consideration given to the respondent’s most important defense, i. e., 
that there was no acceptance since respondent did not reply to com- 
plainant’s telegram of February 14, 1945, the last sentence of which 
was as follows: “Please confirm this wire with a wire so all records 
will be complete.” Respondent contends that the confirming telegram 
was not sent because respondent was waiting for an inspection report 
which was not received from complainant until a considerable time 
after arrival of the shipment at destination. Attention is directed, 
however, to a summary of respondent’s testimony in the Preliminary 
Statement of the Order in which it is said that * * * stated “I 
purchased the car subject to approval, subject to receiving the inspec- 
tion report and never accepted the terms stated in complainant’s tele- 
gram confirming the sale but instead objected to the terms net f. o. b. 
shipping point acceptance final.” This witness nevertheless admitted 
on direct examination, as disclosed on page 17 of the transcript, that 
the respondent purchased the broccoli. Furthermore, respondent al- 
leged a purchase as a basis for its counter-claim. This, together with 
complainant’s testimony, adequately supports Finding of Fact 3 stat- 
ing that the parties entered into a contract for purchase and sale of the 
shipment. 

There is no showing that an embargo on shipments from 
in any way affected the sale or the quality or condition of the broccoli 
delivered under it. For this reason, there was no reason to discuss the 
matter in the decision. Furthermore, it may be said that respondent 
failed to press this point until a petition for reconsideration was filed, 
and now fails to disclose how it becomes material to the issues involved. 


* *& * 


**Reference to other points involved in this case will be found in Index-Digest in thig 
issue of Agriculture Decisions.—Ed. 
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It is believed that the statement, in the conclusions, that the change 
in condition of the broccoli in transit was not abnormal is supported 
by testimony in the record. The broccoli was shipped from * * * 
on February 8, 1945, at which time a certificate of Federal inspection 
discloses that it graded “approximately 85% U.S. No. 1 Quality” as 
sold by complainant and a Federal certificate of inspection made 
at * * * on February 24, 1945, states that the broccoli was then 
“Mostly fresh, crisp and good green color, many turning yellow to 
brown, mostly brown; most bud clusters fairly compact, many spread 
and straggly; no decay.” A certificate of Federal inspection made 
at the same market three days later, February 27, 1945, discloses 
“Range 75 to 100% average approximately 85% of bud clusters yellow 
to brown, remainder light green, generally ragged. No decay.” The 
bunkers were empty when both inspections were made and when the 
second inspection was made, there was no ice in the crates. Respond- 
ent admits that the shipment arrived at * * * on February 21, 
1945, but there is no showing that official inspection was secured until 
three days later. It is doubtful whether inspection was secured at 
the earliest possible opportunity. 

Since it is concluded that the decision in this proceeding is in accord 
with the facts and circumstances as disclosed by the evidence of record 
and all questions raised by the petition for reconsideration were ade- 


quately considered in the decision of March 28, 1947, the petition for 
reconsideration is dismissed without making prior service on the 
complainant. 

This order and the order of March 28, 1947, shall become effective 
30 days after the date hereof. 

Service hereof shall be made on the parties by registered mail or 
in person. 


(A. D. 1476) 


WittiAmM D. Branson, LimiTep v. J. LERNER AND Sons. PACA Doc. No. 4597. 
Decided April 22, 1947. 


Unlawful Rejection—Evidence—Contract of Sale—Damages 


Since complainant’s confirming telegram did not specify 75 percent of potatoes 
over 2 inches in diameter and respondent did not object to such confirmation, 
it is held that the telegram properly stated the agreement, that respondent’s 
failure to accept the potatoes constitutes a rejection without reasonable cause, 
and that complainant is entitled to an award of reparation in the amount 
of the difference between the contract price and the net amount realized 
on resale.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Contracts—Requirements in F. O. B. Sale 


Contract specification f. o. b. Canada No. 1, 1% to 2%4 inches, met by delivery 
of potatoes grading Canada No. 1 Small.* 


Mr. Norman A. Coplan of Bernstein, Weiss & Tomson, of New York, New York, 
for complainant. Jl/r. Alexander Golbus, of Chicago, Illinois, for respond- 
ent. Mr. John J. Toohey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation in the amount 
of the loss sustained by complainant as the result of respondent’s 
alleged rejection without reasonable cause of a carload of potatoes in 
violation of section 2 of the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.). An informal complaint 
was filed on November 26, 1945. The formal complaint was filed on 
April 30, 1946, and on June 8, 1946, a copy of it, together with a copy 
of the report of investigation, was served on the respondent who 
filed an answer on June 28, 1946, denying any liability to the com- 
plainant in connection with this transaction and requesting dismissal 
of the complaint. A copy of the report of investigation was served 
on the complainant on June 10, 1946. 

A formal hearing was held at Chicago, Ilhnois, on November 19, 
1946, at which both parties were represented by attorneys. William 
D. Branson testified for the complainant and Nathan Lerner for the 
respondent. 

Complainant alleges that, in response to respondent’s request for 
quotations on potatoes, the complainant, on or about March 1, 1945, 
offered to sell to respondent ten carloads of Canada No. 1 grade 
potatoes, 114 to 21/4 inches in diameter, at $1.50 per bag of 75 pounds 
sach, f. o. b. Charleton, Prince Edward Island, Canada. The com- 
plainant alleges that the respondent immediately telephoned to com- 
plainant ordering the ten carloads of potatoes and asked what per- 
centage would measure more than two inches in diameter, and com- 
plainant replied that this question could not be answered because the 
potatoes had not been examined but stated that the potatoes would 
meet the requirements for Canada No. 1 grade, 114 to 214 inches. It 
is further averred that the respondent thereafter requested confirma- 
tion of the order but, at complainant’s suggestion, the respondent 
placed an order for one “trial” carload. On March 6, 1945, com- 
plainant confirmed this “trial” order for one carload and on March 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





380  PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 


12, 1945, shipped to respondent at Chicago, Illinois, car CN 209035 
containing 600 bags of Canada No. 1 small potatoes which were in- 
voiced to respondent at $900. Upon arrival of this shipment at Chi- 
cago, Illinois, the respondent refused to accept delivery and com- 
plainant agreed to release the shipment to LaMantia Brothers Arrigo 
Company at Chicago, Illinois, for sale. This dealer sold the potatoes 
for a net to complainant of $7.94, and this complaint was filed for 
the recovery of $892.06 which represents the difference between the 
contract price and the net received on resale. 

Respondent’s answer denies that respondent is indebted to com- 
plainant in any sum whatever in connection with the transaction in- 
volved herein and requests dismissal of the complaint. Respondent 
alleges in the answer that complainant agreed to ship a sample car- 
load of Canada No. 1 potatoes which were to range from 114 to 214 
inches in diameter “with at least 75% large or better” and if this 
sample car was acceptable to respondent, the price was to be $1.50 
per bag f. o. b. shipping point. The sample shipment contained in 
car CN 209035 failed to meet the requirements of the specifications 
agreed upon by the parties and for this reason the potatoes were 
rejected by respondent on March 24, 1945, but it was not promptly 
disposed of by complainant. spews 

William D. Branson testified for complainant to the effect that 


respondent called complainant several times on the telephone stating 
that Canadian potatoes were needed. When they were found, com- 
plainant wired respondent on March 2, 1945, as follows: 


“HAVE EXPORT PERMIT FOR TEN CARS CANADA NUMBER ONE GRADE 
POTATOES 1% TO 24% INCHES PACKED IN SEVENTY FIVE POUND NEW 
BRANDED BAGS OFFER SUBJECT CONFIRMATION AT $1.50 PER BAG 
USFUNDS FOB CHARLOTTETOWN PRICE EDWARD ISLAND STOP 
CALCULATE DUTY AT SEVENTY FIVE CENTS PER HUNDRED POUNDS 
NET PER BAG ADVISE EARLY MORNING AND WILL TRY GET IMME- 
DIATE CONFIRMATION STOP ANXIOUS HEAR ABOUT GREENINGS.” 


On receipt of this telegram, Mr. Lerner called by telephone and 
inquired what percentage of the potatoes were over two inches in 
diameter, and this witness states that he replied that he could not 
answer the question. This witness then suggested that respondent 
take one carload of the potatoes and, if found desirable, the parties 
could negotiate for additional supplies. Mr. Lerner agreed to this 
arrangement. Accordingly, complainant wired respondent on March 
6, 1945, as follows: 

“RECEIVED CONFIRMATION TRIAL CAR PEI POTATOES AS PER PHONE 
1% to 24, INCHES SHIPMENT SOON AS REFRIGERATOR CAR IS AVAIL- 


ABLE STOP WILL WIRE CAR NUMBER SOON AS POSSIBLE STOP CAN- 
NOT GET DEFINITE OPTION REMAINING NINE CARS SO WILL HAVE 


rT — —_ 
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TO TAKE CHANCE AFTER YOU HAVE OPPORTUNITY OF SEEING FIRST 
CAR STOP ANXIOUS ABOUT GREENINGS PLEASE DO YOUR BEST” 

This witness stated that no one connected with complainant’s firm 
saw any of the potatoes involved in this proceeding before shipment 
but relied entirely upon the Canadian Department of Agriculture 
inspection made at shipping point on March 12, 1945, disclosing that 
shipment was made in car CN 209035 containing 600 bags of potatoes 
grading Canada No. 1 small. He also testified that “Canada No. 1 
potatoes have two different size specifications, one is 2 inch minimum, 
one is 114 to 244 and it is the 114 to 214 that I purchased and sold.” 
No further communication was received from respondent until the 
shipment arrived at destination when it was rejected for the alleged 
reason, first, that the potatoes were too small to grade Canada No. 1 
and, later, when complainant advised that the size met Canadian 
requirements, the refusal to accept was based upon poor condition. 
After rejection by respondent, the potatoes were resold by LaMantia 
Brothers Arrigo Company for the account of whoever was concerned 
for a net to complainant of $7.94. 

Nathan Lerner testified for respondent to the effect that he has 
been engaged in the produce business for the past 25 years and is 
amiliar with the grades of potatoes as a result of handling several 
hundred carloads each year. On March 2, 1945, this witness called 


complainant on the telephone after receiving the previously quoted 
telegram cffering potatoes and was told by complainant that the 
potatoes offered would be “from an inch and a half-to two and one 
quarter,” and on inquiring on “how would they run,” the complainant 


“said about seventy-five per cent two inches and larger” and added 


that the potatoes would be Canada No. 1 in new branded bags. The 
price was to be $1.50 f. 0. b. per 75-pound bag. On arrival of the 
shipment at Chicago, Illinois, this witness testified that he entered 
the car and found “several different kinds of bags, tagged inch and 
a half small No. 1 Canada potatoes” and called a federal inspector 
who issued a certificate of inspection on March 24, 1945, stating that 
the shipment “Now fails to grade Canada No, 1 Small only on account 
of dry rot” which he found to “Average 2% Alternia Tuber Rot, dry 
type.” The inspector, according to the witness, also reported, the 
potatoes “Generally firm. No soft rot.” This witness stated that 
the potatoes were in bags, some old and “some sacks were turned 
inside out without any brands,” but some were branded different 
brands. On receipt of the destination I'ederal inspection certificate, 
respondent wired complainant that the potatoes failed to grade 
Canada No. 1 because of 2% dry rot and advised complainant to 
make other disposition of the shipment. Complainant insisted on 
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respondent accepting the shipment, and this witness stated that “the 
car was turned over to LaMantia Brothers Arrigo for the account of 
Mr. Branson.” On receipt of the net proceeds, complainant wrote 
respondent a letter under date of May 1, 1945, stating in part: “From 
the evidence we have before us submitted through your wires we can 
see where legally you are entitled to refuse the car, but we want you 
to admit that it wasn’t a bad car of potatoes. This car was purchased 
by us on a shipping point acceptance final basis and we hold certificate 
showing it met the requirements of Canada No. 1 Grade Small.” This 
witness contended that an agreement was reached in the first instance, 
during a telephone conversation, whereby complainant would ship 
-the car in question as a sample and stated that the potatoes would 
be 75% two inches or larger, but he admitted the transaction was 
consummated by a telegram from complainant in which no mention 
was made that 75% of the potatoes would be 2 inches or larger and 
respondent made no objection to this confirmation. The witness also 
admitted that the potatoes were properly tagged for size and stated 
that while this was a trial shipment, he could not say that respondent 
had a right to reject it regardless of whether the potatoes were up to 
contract requirements. He also admitted that the shipment was first 
rejected because of small size and thereafter the objection was directed 
to the condition at destination. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 53 Col- 
borne Street, Toronto, Canada. 

2. Respondent is a partnership consisting of Joseph Lerner, Louis 
Lerner, and Nathan Lerner doing business as J. Lerner and Sons, 
whose post office address is 216 South Water Market, Chicago, Illinois, 
and during the period covered by the complaint filed herein, respondent 
was licensed under the act. 

3. On or about March 2, 1945, complainant offered, subject to confir- 
mation, ten carloads of Canada No. 1 grade potatoes, 114 to 214 inches, 
in new branded bags, at $1.50 per 75-pound bag f. o. b. Charleton, 
Prince Edward Island, Canada, and an agreement was subsequently 
reached on or about March 6, 1945, whereby respondent contracted to 
purchase and complainant to sell one carload of potatoes in accordance 
with the aforesaid offer. Further negotiations were to be made with 
reference to the purchase and sale of any additional potatoes after 
respondent had an opportunity to examine the shipment involved 
in this proceeding. 

4. On March 12, 1945, complainant shipped a carload of 600 bags of 
Canada No, 1 Small potatoes, 114 to 214 inches, as disclosed by Cana- 
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dian certificate of inspection, in car CN 209035 in foreign commerce 
from Charleton, Prince Edward Island, Canada, to respondent at 
Chicago, Ilinois. 

5. Restricted certificate of federal inspection of the potatoes in- 
volved herein, which was made at Chicago, Illinois, on arrival of the 
shipment there on March 24, 1945, discloses that the potatoes then 
failed to grade Canada No. 1 Small, only because of 2% dry rot. 

6. Respondent refused to accept delivery of the potatoes involved in 
this proceeding and, with complainant’s consent, the shipment was 
delivered to LaMantia Brothers Arrigo Company in Chicago, Illinois, 
to be sold for the account of whoever was concerned, and was thereafter 
sold for a net of $7.94 to complainant which thereafter instituted this 
proceeding for the recovery of $829.06 representing the difference 
between the contract price of the potatoes and the net amount received 
on resale. 

7. Informal complaint was filed on November 26, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The complainant’s offer and the essential contract specifications are 
set forth in its telegram of March 2, 1945, and its telegram of March 
6th was issued in confirmation of the agreement reached during a tele- 
phone conversation with respondent. It may be said that a confirming 
telegram is a self-serving document. It has been recognized, however, 
that where the terms of a contract are in dispute, the silence of the 
party receiving a confirming wire containing terms adverse to his 
position, makes that person’s version of the contract less convincing. 
Joseph Rothenberg v. H. Rothstein and Sons, PACA Docket No. 4547, 
S. 3338 and H. Rothstein and Sons v. Irving J. Okun, PACA Docket 
No. 2200, S. 1632. The respondent’s assertion that the car was to be 
shipped as a trial car subject to approval is in direct contradiction with 
the terms of the offer. 

The complainant contracted to sell to the respondent Canada No, 1 
potatoes, 114 to 244 inches in size, and the record adequately supports 
the complainant’s contention that such potatoes were delivered. Ca- 
nadian inspection at shipping point indicates that the potatoes ranged 
from 114 to 214 inches in size with 50% exceeding two inches. The 
certificate of federal inspection on arrival of the car at Chicago, 
Illinois, discloses that the potatoes were 114 to 2 inches in size. Since 
this was an f. 0. b. sale, the failure of the potatoes to grade Canada 
No. 1 on arrival at Chicago because of an increased percentage of 
dry rot is immaterial since it is evident that the decay in excess of 
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grade tolerance found at destination occurred in transit. The decay 
in transit was approximately 1% which is not believed to be abnormal. 

At the hearing, the respondent objected to the introduction into 
evidence of the Canadian inspection certificate as well as a copy of 
an official publication of the Canadian Government entitled “The 
Fruit, Vegetables and Honey Act and Regulations.” These documents 
were received in evidence subject to certification by the Department 
of Agriculture, Dominion of Canada. These documents are pertinent 
to the problem at hand and the complainant has supplied properly 
certified copies establishing their authenticity. The documents are 
given full consideration. 

_ Although the respondent did not plead, in its answer, the complain- 

ant’s alleged failure to deliver potatoes in “new branded bags” as 
specified in the offer, this issue was raised by respondent at the hearing 
and some testimony was offered on this point as an additional defense. 
While previous decisions have held that a new defense not incorpo- 
rated in the pleading may be raised by a respondent during the course 
of the proceeding if it relates to contract specifications, /nited Packing 
Company v. Gruber and Mintzer, PACA Docket No. 258, S. 225, and 
that consideration should be given to any defense a respondent may 
have had regardless of when it was first asserted, Wesco Foods Com- 
pany v. Brookhaven Food Sales, Inc., PACA Docket No. 2122, S. 1422, 
it is nevertheless incumbent upon a respondent asserting a new defense 
under such circumstances to show its materiality. There is nothing 
in this record which would indicate that the respondent rejected the 
potatoes because they were not packed in new branded bags. Nathan 
Lerner, testifying for respondent, stated that some of the potatoes 
were packed in new bags and some in old bags but he gave no indica- 
tion of how many were in new bags or the number in old bags nor 
did he state that his rejection of the shipment was influenced by 
the fact that some of the potatoes were packed in old bags. The ex- 
change of correspondence and other evidence incorporated in the 
record indicate that the car was rejected because of the contention 
that 75% of the potatoes did not exceed 2 inches in diameter and 
because of the failure of the shipment to meet the requirements for 
Canada No. 1 potatoes at destination. 

Respondent urges that even if it is found that the rejection of the 
shipment was not justified, the complainant is not entitled to recover 
damages in the amount claimed since it failed to minimize the loss by 
exercising due diligence in diverting the car for resale and failed to 
prove adequately the actual damage sustained. Under the circum- 
stances involved in this case, however, it is not believed that four days 
was an unreasonable time within which to accomplish the diversion of 
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the car. In a case of rejection without reasonable cause, the full 
responsibility for the loss sustained by the seller falls upon the buyer 
and the seller is only obligated to use sound judgment in minimizing 
the loss. Since damages may be computed from the information in the 
exhibits and the report of investigation, O. J. Odegard v. Farmers 
Produce Company, PACA Docket No. 3071, S. 2208, and there is no 
dispute concerning the number of bags involved or the contract price 
and the report of investigation clearly discloses the net proceeds 
received by complainant, it is believed that the proof of damages in 
the amount of $892.06 is adequate to sustain a reparation order. 
Since the respondent’s failure to accept the potatoes was under 
such circumstances as to constitute a rejection without reasonable 
cause in violation of Section 2 of the Act, the complainant is entitled to 
an award of reparation in the amount of the loss resulting therefrom 
which is shown to be the difference between the contract price and the 
net amount realized on resale. The facts and circumstances should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $892.06, in U. S. funds, with 
interest thereon at 5 percent per annum from March 24, 1945, until paid. 

The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 1477) 
PACA Doc. No. 4689.* Decided April 22, 1947. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that the 
claim against respondent has been settled. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Messrs. Ken- 
dall, Howell & Deadrich, of Bakersfield, California, for respondent. Mr. 
James E. Horton, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), instituted by 
a formal complaint filed January 27, 1947. Respondent’s answer was 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—KEd. 
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filed March 4, 1947. Prior to the presentation of evidence, letters re- 
ceived from complainant’s attorney advised that payment had been 
made by respondent and the file could be considered closed. 

In accordance with complainant’s request, the complaint is hereby 
dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1478) 


PACA Doce. No. 4519.* Decided April 29, 1947. 
Dismissal of Complaint and Counterclaim at Request of Parties 
Jomplaint and counterclaim dismissed where parties filed stipulation that their 
claims be dismissed with prejudice. 
Mr. Lafayette J. Smalipage, of Stockton, California, for complainant. Mr. R. W. 


Gudgeon, of Chicago, Dlinois, for respondent. Mr. Frederick W. Woodley, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING COMPLAINT AND COUNTERCLAIM 


This reparation proceeding arises under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et seq.). 
Complainant * * * is an individual whose address is * * 
Respondent * * * is a corporation whose address is 
Respondent was licensed under the act at the time of the transactions 
involved in this proceeding. 

On April 10, 1945, complainant filed a formal complaint in which 
it is alleged that respondent rejected without reasonable cause three 
carloads of grapes purchased from complainant and an award of repa- 
ration is requested for the loss sustained. Respondent filed an answer 
and a counterclaim. Thereafter the proceeding was held in abeyance 
at the request of the parties pending negotiations for settlement of 
their claims. A settlement was not effected and the parties were noti- 
fied that the proceeding would be set down for oral hearing. The 
parties then filed a stipulation that the proceeding be dismissed with 
prejudice. 

In accordance with the request of the parties the complaint and 
counterclaim are dismissed with prejudice. 

Copies of this order shall be served on the parties in person or by 
registered mail. 


* * * 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1479) 


UNION Propuck CoMPANY v. Wooprow JoHNSTON. PACA Doc. No. 4613. Decided 
April 29, 1947. 
Failure to Pay Purchase Price—Assignment for Benefit of Creditors 
Where complainant seeks to recover the purchase price of apples sold to respond- 
ent who pleads financial inability to pay and an assignment for the benefit 
of his creditors in which complainant refused to join, held, that complainant 
was not bound by the assignment agreement and reparation is awarded 


complainant in amount of the price.* 


Mr. Samuel D. Robbins, of Los Angeles, California, for complainant. Mr. Paul J. 
Otto, of Los Angeles, California, for respondent. Wr. John 8S. Griffin, 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


On June 20, 1946, complainant Union Produce Company filed a 
complaint under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U. S. C. 1940 ed. 499a, et seg.), seeking an award of 
reparation against Woodrow Johnston, the respondent. The com- 
plainant alleges that between the dates of January 28 and January 
30, 1946, it sold to the respondent 261 boxes of packed Delicious 
apples at $4.44 per box and 214 boxes of loose Delicious apples at 
$.099 per pound, in the total amount of $2,009.45. It is further 
alleged that the respondent accepted the apples and thereafter sold 
and shipped them to E. Irby Company, Dallas, Texas; that respond- 
ent was paid for the apples by the E. Irby Company; that he has 
failed and refused to pay the complainant the agreed price for the 
apples; and that there is now due and owing to the complainant the 
sum of $2,009.45. 

A copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on July 17, 1946. A copy of the 
report was served on complainant on July 16, 1946. 

The respondent in his answer admits substantially the facts as 
alleged, and sets up as a defense his inability to pay his obligations 
because of financial difficulties and a purported assignment for the 
benefit of all of his creditors on June 20, 1946, in which the complainant 
did not participate. 

A hearing was held at Los Angeles, California, on March 5, 1947, 
at which it was developed that the respondent, several months prior 
to the hearing, had departed suddenly from Los Angeles without 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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advising his legal counsel, who subsequently learned through some 
friends of the respondent that he was now in Guam. All attempts 
of council to communicate with the respondent had been unsuccessful. 
It was further developed at the hearing that the respondent before 
leaving Los Angeles had secured from his brother a trust deed and 
note in the amount of $1,500 and had assigned this to one, W. W. 
Gray, representing the Los Angeles Produce Dealers Credit Bureau 
and various other creditors of the respondent to be distributed to 
respondent’s creditors in partial satisfaction of his indebtedness. 
The complainant did not participate in the voluntary agreement of 
respondent’s other creditors to share in the distribution of these 
assets although they were notified of the meeting which was held to 


" discuss the matter. 
FINDINGS OF FACT 


1. Complainant is a partnership consisting of Harry Chain, Joseph 
Markman and Abraham Koosis, doing business as the Union Produce 
Company. Complainant’s address is 1319 East Eighth Street, Los 
Angeles, California. 

2. Respondent Woodrow Johnston, also known as Woody Johnston, 
is an individual whose address, between January 28 and January 30, 
1946, was 750 Terminal Street, Los Angeles, California. During that 
period of time, respondent was licensed under the act. Respondent 
has since left the city of Los Angeles and his present whereabouts are 
unknown, although it is reported that he is in Guam, 

3. Between the dates of January 28 and January 30, 1946, complain- 
ant sold to the respondent 261 boxes of packed Delicious apples at 
$4.44 per box, and 214 boxes of loose Delicious apples at $.099 per 
pound, in the total amount of $2,009.45. The apples were accepted by 
the respondent and shipped by him to E. Irby Company, Dallas, Texas. 

4. The E. Irby Company of Dallas, Texas, paid the respondent in 
full for the apples. 

5. The respondent has failed, neglected or refused to pay to the 
complainant the sum of $2,009.45, the agreed price of the apples pur- 
chased as indicated in finding 3 and this amount is now due and owing 
to the complainant. 

6. The respondent did assign to one W. W. Gray a trust deed and 
note in the amount of $1,500 for the payment of his indebtednesses. 
This assignment was a voluntary agreement between the respondent 
and certain of his creditors for the purpose of partially liquidating 
respondent’s debts in which the complainant did not participate. 

7. The formal complaint was filed within nine months after the cause 
of action accrued. 
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CONCLUSIONS 


The respondent has admitted all of the allegations in the complaint 
and has set up as a defense only his inability to pay the amount owea 
tocomplainant. We need hardly state that mere inability to pay is no 
defense for failure to pay for produce which the respondent secured 
from the complainant and thereafter sold to a third party, from whom 
respondent received full payment. W. A. Pulsipher v. Paul Whitelaw, 
2 A. D. 762. 

While the action of the respondent in securing the deed of trust and 
note from his brother and agreeing to assign it for the partial payment 
of his debts may be meritorious, the complainant is not bound by 
such an informal agreement in which he did not participate, nor does 
the refusal of the complainant to participate in such a plan alter the 
situation. The indebtedness owed the complainant exceeded the 
amount of the total assets of the respondent and in the absence of 
bankruptcy proceedings or other legal proceedings for the liquidation 
of respondent’s debts, the complainant was free to seek his own rem- 
edies against the respondent. 

It is concluded that the failure of the respondent to pay to the com- 
plainant the purchase price of $2,009.45 for the apples which the 
respondent purchased is in violation of section 2 of the Perishable 


Agricultural Commodities Act for which complainant should be 
awarded reparation, with interest. The facts and circumstances as 
related herein should be published. 


ORDER 


Within thirty days from the date of this decision, the respondent 
shall pay to the complainant, as reparation $2,009.45, with interest 
thereon at 5 percent per annum from January 30, 1946, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on complainant and respondent’s at- 
torney of record by registered mail or in person, and except as to the 
date of payment of reparation and as to service on the parties, this 
order shall become effective twenty days after its date. 





COURT DECISIONS 


GRANDVIEW Dairy, INc. v. JONES, WAR Foop ApDM’R., et al., 157 F. 2d 5.* Decided 
July 17, 1946. 


CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 
Civil Action No. 310 


Order No. 27—Disallowance of Market Service Payments to Handler—War 
Food Administrator’s Conclusion Based on Findings Supported by Substantial 
Evidence Upheld 

War Food Administrator’s conclusion that milk handler was not entitled to serv- 

ice payments for diversion of milk received at one plant to manufacture in a 
neighboring plant also owned by the handler and connected by a sanitary 
pipe line on the ground that the two buildings constituted a single plant 
primarily engaged in manufacture of milk products, held, valid because 
based on findings supported by substantial evidence.** 


Inapplicability of Doctrine of Res Judicata—Disallowance of Market Service 
Payments 
Where cause of action in two proceedings were not the same because they in- 
volved market service payments for diversion of milk for different periods, 
such allowance, held, not governed by the doctrine of res judicata.** 


Inapplicability of Doctrine of Res Judicata—Allowance of Market Service 
Payments 


An allowance of service payments to handler for diversion of milk during a 
particular month, held, not res judicata of right to receive similar payments 
for identical operations in subsequent months, since the question whether 
there was a “plant equipped only for receiving and shipping milk to the 
marketing area” was one of law and should be opened to revision in cir- 


cumstances like the present.** 


[67 ]Appeal from the District Court of the United States for the Eastern Dis- 
trict of New York. 

Action by Grandview Dairy, Inc., against Marvin Jones, War Food Adminis- 
trator, and Claude R. Wickard, Secretary of Agriculture of the United States, to 
review administrative determination disallowing plaintiff's claims for service 
payments under Milk Marketing Order No. 27 issued under the Agricultural Mar- 
keting Agreement Act of 1937. From a judgment of the District Court, 61 F. 
Supp. 460, denying plaintiff's motion for summary judgment and granting de 
fendant’s motion for summary judgment, the plaintiff appeals. 

Affirmed, 


*61 F. Supp. 460, 5 A. D. 510, affirming 3 A. D. 335, affirmed.—-Ed. 

**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

tItalic figures in brackets refer to first word beginning a page in 157 F. 2d 5. 
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Harry lL. Marcus, of Brooklyn, N. Y. (Herbert L. Maltinsky, of Brooklyn, N. Y., 
of counsel), for Grandview Dairy, Inc., plaintiff-appellant. 

W. Carroll Hunter, Sp. Asst. to Atty. Gen., Karl R. Price and Katherine A. 
Markwell, Attys., United States Department of Agriculture, both of Washing- 
ton, D. C., Wendell Berge, Asst. Atty. Gen., J. Stephen Doyle, Jr., Sp. Asst. to Atty. 
Gen., and J. Vincent Keogh, U. S. Atty., of Brooklyn, N. Y., for Marvin Jones, 
War Food Administrator, and Claude R. Wickard, Secretary of Agriculture of the 
United States, defendants-appellees. 










3efore L. Hanp, AuGuUsTUs N. HANp and Crark, Circuit Judges 


Aveustus N. Hann, Circuit Judge: A Milk Order was issued by 
the Secretary of Agriculture pursuant to the provisions of the Agri- 
cultural Marketing Agreement Act of 1937. 50 Stat. 246,7 U.S.C. A. 
$§601, 608. The order is known as Federal Milk Order No. 27 as 
amended, and concerns the New York metropolitan marketing area. 
It defines a “producer” as any person who produces milk which is de- 
livered to a handler at a plant approved by any health authority for 
the receiving of milk to be sold in the marketing area, and defines a 
“handler” as any person who engages in the handling of milk or cream 
received at a plant approved by any health authority for the receiving 
of milk to be sold in the marketing area, 7 C. F. R. (1940 Supp.) See. 
927.1 (e) (f). 

The general offices of the plaintiff, Grandview Dairy, Inc., are lo- 
cated at 60-71 Metropolitan Avenue, Ridgewood, Queens, New York, 
which is inside the marketing area. A milk distributing plant is 
maintained at the location of that office. Country stations for receiv- 
ing milk from producers are maintained by the plaintiff at Webster 
Crossing and Lakeville, Livingston County, New York; Arkport, 
Steuben County, New York, and Bear Lake, Warren County, Penn- 
sylvania. The plaintiff is also engaged in the manufacture of milk 
products at each of the above places except Ridgewood and Lakeville. 

7 C. F. R. (1940 Supp.) Sec. 927.3 provides that all milk received 
during any month by handlers from producers shall be classified, and 
Sec. 927.4 fixes minimum prices to be paid to the producers for the 
different classes. Each handler is required to report to the Milk Ad- 
ministrator the quantity of milk used in each class. The total of the 
use value of all handlers [less the total allowance made to all such 
handlers as have diverted excess fluid milk into market products under 
the terms of Sec. 927.7(f) | is divided by the total quantity of milk re- 
ceived from all producers. [7+] The result is announced by the Milk 
Administrator as the uniform price to be paid by all handlers to all 
producers. The variance among handlers in the percentage of milk 
used in a given class will normally mean that the total use value for 
a particular handler may be greater or less than the total payments at 
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the uniform price required to be made by him to his producer. Any 
handler for whom there is a plus difference is required to pay the 
difference into the Producers-Settlement-Fund, while any handler for 
whom there is a minus difference is entitled to withdraw the difference 
from the fund. Payments into the fund constitute the only source 
of withdrawal from the fund. This price mechanism is applicable 
to each monthly delivery for milk. Handlers are entitled to an allow- 
ance paid out of the Producers-Settlement-Fund known as “marketing 
service” or “diversion” payments for diverting excess fluid milk into 
milk products. The uniform prices paid to producers are reduced as 
against the handlers to the extent of the aggregate amount of such 
* allowance. Diversion allowances may be had where the plant of the 
handler is “equipped only” for the receiving of milk for disposition 
in the marketing area. The plant of diversion must be a second plant 
located outside the marketing area. 

The plaintiff was refused payment for the diversion of excess milk 
into milk products during the monthly delivery period August 1940 
through February 1941, at its place of business at Webster Crossing, 
Livingston County, New York, where it had both a receiving and a 
manufacturing plant. 

In support of plaintiff’s application for an allowance aggregating 
$23,974.31 it states that the milk was received at a building equipped 
only for the receipt of milk for disposition in the marketing area, and 
diverted into milk products in an adjacent building approximately 50 
feet away to which it was moved from the receiving building by means 
of a pipe line. The Milk Administrator denied the application for 
the reason that he regarded the two buildings as constituting a single 
plant equipped not only for the receipt of milk but also for the mak- 
ing of milk products, Thereupon plaintiff petitioned the War Food 
Administrator for the allowances contending that the two buildings 
were in reality two separate plants—one a receiving, and the other a 
manufacturing plant—within the meaning of the allowance provisions 
of the order, It further contended that in any event a prior ruling 
of the Assistant Secretary of Agriculture in a similar administrative 
proceeding in which the plaintiff was held entitled to an allowance for 
milk diverted during the month of June 1940 from its receiving to its 
manufacturing plant at Webster Crossing precludes a contrary ruling 
for the subsequent months from August 1940 to February 1941 inclu- 
sive. These contentions were denied, whereupon the plaintiff appealed 
to the District Court, which affirmed the action of the War Food Ad- 
ministrator. From the judgment of the District Court the present ap- 
peal has been taken. 
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In our opinion the disposition of each contention was correct and 
the summary judgment denying the plaintiff’s application for an al- 
lowance and granting the defendant’s motion for the dismissal of 
plaintiff’s complaint should be affirmed. 

The purpose of the creation of the Producers-Settlement-Fund was 
to deal with the troublesome surplus milk problem which arises during 
the periods of the year when the milk supply is far greater than needed 
for consumption. Such a surplus, however, must necessarily occur 
during those periods if there are to be enough cows to furnish the 
requisite supply at periods when the milk yield is less. The remedy 
afforded by the Agricultural Adjustment Act was to avoid surpluses 
of milk which flood the metropolitan market during the spring and 
summer seasons by inducing handlers to divert them into butter, cheese 
or other products through the payment out of the Producers-Settle- 
ment-Fund of what amounts to a bonus to those handlers who divert 
some of the raw milk to the manufacture of milk products, 

7 C. F. R. (1940 Supp.) Sec. 927.7(f) provides for such claims as 
are sought to be asserted here and permits allowance for diversion 
only “with respect to milk re[8+]ceived from a plant equipped only 
for the receiving and shipping of milk to the marketing area which 
was moved to a second plant outside of the marketing area and there 
separated into cream and skim milk or manufactured.” 

The question, which the War Food Administrator and the District 
Court answered in the negative, is whether the plaintiff’s establish- 
ment at Webster Crossing was one plant “equipped only for the re- 
ceiving and shipping of milk to the marketing area,” with another 
plant 50 feet away used only for manufacturing products; or whether 
the two buildings conducted as they were under the same management 
and personnel were a single plant chiefly engaged in the manufacture 
of milk products. 

The War Food Administrator made the following findings which 
are supported by substantial evidence and justify his conclusion that 
the plaintiff operated one and not two plants: 

“8. The distance between Building No. 1 and Building No. 2 was approximately 
50 feet. The intervening space was vacant. During each of the months from 
August, 1940 through March 1941, inclusive, the two buildings were connected 
by (a) a removable, sanitary pipe-line for the movement of milk between the 
buildings; (b) a conduit for steam, for heating and power purposes (the unit for 
producing the steam for both buildings was in Building No. 1) ; (ec) water pipes; 


and (d) wires for the transmission of electricity for lighting and power pur- 
poses (there was a single meter to measure the electric power used in both build- 


ings, and such meter was located on a pole outside of Building No. 2). The milk 
» 


moved from Building No. 1 to Building No. 2 was separated, in Building No. 2, into 
skim milk and cream or was manufactured and utilized so as to classify it in 
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the various classes as prescribed by the order. The office, for both buildings, was 
located in Building No. 2. The only telephone at the two buildings was located 
in the office. All of the records relative to the handling of milk or milk products, 
in either or both buildings, were kept in the office. There was only one superin- 
tendent for the two buildings, and he had one assistant. There was only one 
boiler for both buildings, and it was situated in Building No. 1. The heat for 
the preheater in Building No. 2 came from the boiler in Building No. 1. The heat 
for pasteurizing in Building No. 2 came from the boiler in Building No. 1. The 
hot water for use in Building No. 2 came from the broiler in Building No. 1. As 
operated during the period involved, Building No. 2 was completely dependent 
upon Building No. 1. If any supply of milk was unloaded directly at Building 
No. 2, it was insignificant in quantity and, from the standpoint of physical na- 
_ture and equipment of Buildings No. 1 and No. 2, by resort to a wholly abnormal 
method. 

“9. The operations of petitioner at Webster Crossing from 1926 until 1931, 
1932 or 1933, did not extend to manufactured products. Desiring to expand its 
enterprise at Webster Crossing to include manufacturing, Building No. 2, was 
constructed in 1931, 1932 or 1933 because there was not sufficient room in Build- 
ing No. 1 to install manufacturing equipment. Thereafter, products manufactured 
from skim were made in Building No. 2. Prior to August 20, 1940, Building 
No. 1 was approved by the Health Department, City of New York as a ‘pasteur- 
izing plant’ but on that date the approval was modified to a ‘creamery’ approval. 
In January, 1939, Building No. 2 received a separate approval as a ‘pasteurizing 
Plant.’ Prior to January, 1939, manufacturing operations had been carried on in 
Building No. 2 but whether original approval of Building No. 1 applied to Build- 
ing No. 2 also is not clear. The Health Department, City of New York, could 
have issued one approval for both Building No. 1 and Building No. 2, as oper- 
ated during the period pertinent here.” 


[1] We can see no practical difference between a building one part 
of which is used for receiving fluid milk and another for making milk 
products from the fluid and the two contiguous buildings of the plain- 
tiff which were connected by a pipe line through which the milk was 
delivered from the first to the second. We think that it was within 
the province of the War Food [9+] Administrator to treat situations so 
nearly identical as equivalents of one another. 

[2] There was a prior administrative ruling upon an application 
by the plaintiff for a diversion allowance for the month of June 1940. 
In the present proceeding the plaintiff seeks to invoke the doctrine of 
res judicata on the ground that no substantial change in the operation 
of the establishment at Webster Crossing is shown on comparison of 
the evidence in the two proceedings. The strict doctrine of res judicata 
would not in any event apply for the reason that the causes of action 
in the two proceedings were not the same since they involved diversion 
allowances for different periods. The question remains whether there 
was an estoppel by judgment because of the prior ruling that the first 
unit at Webster Crossing was equipped only for the receiving and 
shipping of milk to the marketing area, and the contiguous unit was 
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a separate plant for manufacturing milk products to which raw milk 
was delivered from the first unit. The diversion allowance was 
granted for June 1940 because the War Food Administrator held the 
two buildings separate plants. 

It is hard to see how the War Food Administrator can be regarded 

as precluded from reinterpreting the meaning of what constituted “a 
plant equipped only for the receiving and shipping of milk to the 
marketing area” after such a decision as United States v. Stone & 
Downer Co., 274 U.S, 225, 235,47 S. Ct. 616, 618, 71 L. Ed. 1013. There 
it was said that: 
“circumstances justify limiting the finality of the conclusion in customs con- 
troversies to the identical importation. * * * The evidence which may be 
presented in one case may be much varied in the next. The importance of a 
classification and its far-reaching effect may not have been fully understood or 
clearly known when the first litigation was carried through. One large import- 
ing house may sccure a judgment in its favor from the Customs Court on a ques- 
tion of fact as to the merchandise of a particular importation or a question of 
construction in the classifying statute. If that house can rely upon a conclusion 
in early litigation as one which is to remain final as to it, and not to be reheard 
in any way, while a similar importation made by another importing house may 
be tried and heard and a different conclusion reached, a most embarrassing 
situation is presented. The importing house which has by the principle of the 
thing acjudged obtained a favorable decision permanently binding on the govern- 
ment will be able to import the goods at a much better rate than that enjoyed by 
other importing houses, its competitors. Such a result would lead to inequality 
in the administration of the customs law, to discrimination and to great injustice 
and confusion.” 


Considerations similar to those referred to in the foregoing decision 
would seem to be applicable to the situation presented in the case at 
bar. In Wallace Corp. v. National Labor Board, 323 U.S. 248, 253, 65 
S. Ct. 238, 89 L. Ed. 216, the Supreme Court employed similar reason- 
ing in dealing with the effect of rulings under the National Labor Rela- 
tions Act, 29 U. S. C. A. § 151 et seq. Cf. Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U.S. 134, 148, 60 S. Ct. 
437, 84 L. Ed. 656. We reached a like result in Stoddard v. Commis- 
sioner, 2 Cir., 141 F. 2d 76, 80, when we held that a determination that 
a taxpayer’s activities in one year were of a business nature did not 
create an estoppel binding upon the Tax Court in dealing with a similar 
question that arose in a subsequent tax year. 

Such decisions as 7'ait v. Western Maryland R. Co., 289 U. S. 620, 
53S. Ct. 706, 77 L. Ed. 1405, and Commissioner v. Western Union Tel. 
Co., 2 Cir., 141 F. 2d 774, 778, if they be regarded as applicable to 
administrative tribunals under any circumstances, do not govern the 
present situation. In both cases the prior decisions, which were held 
to create estoppels by judgment, were based on a historical document, 
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such as a bond or a lease, and were not, as here, determinable by condi- 
tions that might change through human intervention. So also is the 
effect of Henricksen v. Seward, 9 Cir., 185 F. 2d 986, 150 A. L. R. 1; 
Engineer’s Club v. United States, 42 F. Supp. 182, 95 Ct. Cl. 42; 
Cam([10t|pana Corp. v. Harrison, 7 Cir., 185 F. 2d 334; Stoddard 
v. Commissioner, 2 Cir. 141 F. 2d 76; Monteith Bros. Co. v. United 
States, 7 Cir., 142 F. 2d 139; Commissioner v. Security-First Nat. Bank, 
9 Cir., 148 F. 2d 937. 

[3] We recently applied a similar rule in The Evergreens v. Nunan, 
2 Cir., 141 F. 2d 927, 152 A. L. R. 1187, in which we held that valua- 
tions of cemetery lots as a basis for computing capital gains for previ- 
ous tax years were not conclusive in assessing gains for subsequent 
years, because a fact found in an earlier action could not be used as a 
basis from which to reason to an “operative” or “ultimate” fact in a 
Jater action. In the case at bar, the facts found by the War Food 
Administrator necessarily might vary with changing conditions and, 
whether they did or did not, could not be used to determine the ultimate 
fact of whether there were one or two plants. Even if the ultimate 
facts had been the same, the question whether there was a “plant 
equipped only for the receiving and shipping of milk to the marketing 
area” was one of law and should be open to revision in circumstances 


like the present. Restatement of Judgments, § 70. 
Judgment affirmed. 


L. Hann, Circuit Judge (concurring). 

As to the point of estoppel, I concur upon the authority of 7'he 
Evergreens v. Nunan, 2 Cir., 141 F. 2d 927, 152 A. L. R. 1187, and upon 
that alone. No discussion of the confused question as to how far the 
doctrine of res judicata should go in cases like this is necessary; and I 
cannot help feeling that what we are saying will not serve to clarify it. 
It is enough that, even though the doctrine applies to such cases in the 
strictest sense, it would not cover the situation at bar. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Motion of, for relief under section Se (15) (A) of act__--__-- 
ORDER No. 65 (Cincinnati, Ohio) 
Insufficiency of Petition for Relief 
Motion to Dismiss 
Although, in passing upon a motion to dismiss a petition 


for relief, the material allegations of the petition 
are accepted as true, a petition which has not been 
filed in quadruplicate, which does not point out spe- 
cific provisions of the order or the applications thereof 
of which complaint is made except as it might be 
construed as a complaint against every provision of 
the order, which does not set out a full statement of 
the facts upon which the complaint is made, which 
fails to allege any facts indicating that the order 
or any provision or interpretation thereof is not 
in accordance with law with respect to petitioner, 
which raises only the question as to the propriety 
of the extent of the marketing area and the identity 
of the persons regulated under the order, which does 
not allege any facts indicating that any hardship 
imposed upon the petitioner is not matched by the 
hardships of others subject to the order or that 
the difference in treatment of petitioner and others 
is not based upon substantial differences between 
them, and which is not verified, does not conform, in 
form and content, with the applicable rules govern- 
ing proceedings under section 8¢e (15) (A) of the act 
to modify or to be exempted from a marketing order_ 


Matters not Justiciable in Proceeding for Relief 
A complaint that petitioner who allegedly markets only 


10% of his milk in the marketing srea and who, being 


compelled under the order to pay the uniform pri 
of his producers, cannot compete with his com 


ce to all 
petitors 


in the area outside of the marketing area because such 
competitors, not being regulated under the order, can 


acquire milk at lower cost, presents a question 


that is 


properly for consideration in a proceeding to promulgate 
or amend the order but which is not justiciable in a 


proceeding under section 8e (15) (A) of the act-_- 
PETITION FOR RELIEF 
Insufficiency of, under section 8c (15) (A) of act 
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PROMULGATION HEARING 

Questions properly for consideration in-_---.--------------- 
SecTIon 8c (15) (A) or Act 
Matters not justiciable in proceeding for relief under--_------- 





COMMODITY EXCHANGE ACT 


Respondent’s attack upon the constitutionality of the act 
on the ground of an improper delegation of legislative 
power and in violation of the due process clause of the 
Fifth Amendment is not well taken, for, even in the ab- 
sence of power to decide these questions, they are well 
settled by now in favor of the constitutionality of the 


Section 6 (b) of the act supported by the incorporation by 
reference of section 9 confers upon the Secretary juris- 
diction in this proceeding to consider or impose adminis- 
trative sanctions for past attempts to manipulate or to 
corner, and this is borne out by the legislative history of 
the section, particularly by the committee hearings - - -- 


OrrictaL Notice 
Advertence to Expertise of Referee or Deciding Officer 


It is not for the referee or judicial officer to take official 
notice of matter subject to comprehensive economic 
study without the benefit of explanation by witnesses and 
without opportunity for each party to dispute the in- 
fluences sought from the data by the other party, and 
advertence to the expertise of the referee or the deciding 
officer is an inadequate substitute in this type of a pro- 
ceeding for evidence introduced in the usual way. ----- 


VIOLATIONS OF ACT 
Attack Upon Validity of Complaint as to Matter of Form 


Respondents’ contention that complaint is invalid on the 
ground that it reads ‘“There is reason to believe’”’ instead 
of “I have reason to believe” and because the complaint 
reads “In re General Foods” instead of ‘Secretary of 
Agriculture v. General Foods...” has no merit in 
substance and relates to mere matters of form__ ais 


Attempt to Manipulate and Manipulation of Price of Rye 
Futures and Actual Rye 


In this disciplinary proceeding under the Commodity 
Exchange Act (7 U. S. C. Chapter 1), involving charges 
by the Government that respondents had individually 
and collectively manipulated and cornered and attempt- 
ed to manipulate and corner rye futures and actual rye 
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VioLatTions oF Act—Continued 
Attempt to Manipulate and Manipulation of Price of Rye 
Futures and Actual Rye—Continued 
in Chicago, and that one of the respondents exceeded 
the trading limits in rye futures in violation of the 
provisions of the act, it is determined (1) that re- 
spondents D. F. R., D. F. R. and Company, P. R. O. 
and L. J. R. collectively and individually attempted to 
manipulate the price of rye futures and actual rye; 
(2) that respondents G. F. Corporation, C. W. M.., 
D. F. R., D. F. R. and Company, P. R. O., and L. J. R. 
collectively and individually attempted to and did 
manipulate the price of rye futures and actual rye by 
virtue of the 2,000,000-bushel transaction in May 1944; 
and (3) that respondent G. F. Corporation also exceeded 
the trading limits in one instance, and, therefore, it is 
concluded that the trading privileges of D. F. R. and 
D. F. R. and Company and the registration of D. F. R 
and Company be suspended for 6 months, that the 
trading privileges of G. F. Corporation and C. W. M. 
should be suspended for 30 days, that the trading 
privileges and the registration of L. J. R. should be 
suspended for 10 days____-_---_--- 
Attempts to Manipulate or Attempts to Corner 
Although manipulative practices such as cornering efforts 
that fail to enhance the price or cause price fluctuation 
may be classified as ‘‘manipulation,”’ it seems that such 
cornering efforts are covered by the act as attempts to 
manipulate or attempts to corner___----- 
Essentiality of Proving Commission of Act or Specific Intent 
Equivalent to Mens Rea 
Since the holding of a large supply of rye by one of the 
respondents or its failure to liquidate its stock or part 
of it was not in itself prohibited, and since no other link 
with remaining respondents is established, this respond- 
ent cannot be found to have collectively violated the 
act because even in an administrative proceeding such as 
this, some intent must be shown either by mere doing of 
a prohibited act or by the more exacting standard of a 
specific intent equivalent to the mens rea of criminal 
law_ =a ssc seccf eatare a 3 “ 
Establishment of Concerted ‘Action in “Absence of Express 
Agreement 
The absence of a specific pleading of agreement among 
alleged collective violators is not fatal to a complaint-. 1451 289 
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Viotations oF Act—Continued 
Evidence 
Failure to Prove Manipulation of Prices 

In the absence of evidence that rye futures prices on the 
Chicago Board of Trade were artificially enhanced by 
manipulative means, the charges by the Government 
that respondents artificially enhanced prices of rye and 
rye futures cannot be sustained 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


RatEs AND CHARGES 


Increase in 
Increases in its rates and charges, requested hy respondent, 


are ordered'effective 4 days after order and subject to 
conditions of previous order, in view of fact that in- 
creases sought by respondent were uncontested, that 
respondent had made a wage agreement with labor union 
providing for retroactive wage increases and had 
promptly filed its petition for increases on March 25, 
1947, after its wage negotiations were concluded on 
March 7, 1947. However, the general policy will be to 
comply fully with provisions of Section 4 of Adminis- 
trative Procedure Act in connection with issuance and 
effective date of rate orders, except in extremely urgent 
SSRI NTN oh cho cco ee oe eo pele eee 
Increases in its rates and charges, requested by respondent, 
are ordered effective two days after order and subject 
to conditions of previous order, in view of fact that 
increases sought by respondent were uncontested, that 
respondent had made a wage agreement with labor union 
providing for retroactive wage increases and had 
promptly filed petition for increases on March 13, 1947, 
after wage negotiations were concluded on February 8, 
1947. However, general policy will be to comply fully 
with the provisions of Section 4 of Administrative 
Procedure Act in connection with issuance and effective 
date of rate orders, except in extremely urgent situations. 


PACKERS AND STOCKYARDS ACT, 1921 
DIsMIssAL 

Failure to Prove Lack of Reasonable Stockyard Services 
Since complainant’s claim for reparation predicated upon 
an alleged violation of a duty owed to him by re- 
spondent company as a market agency was unsupported 
by evidence of respondent’s failure to render reasonable 

stockyard services, the complaint is dismissed _ - - 


EvIDENCE 
Failure to prove lack of reasonable stockyard services. 
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RATES AND CHARGES No. 


Temporary Rates Continued 
Respondent’s temporary rates are extended until April 5, 
1948, since respondent’s monthly reports show that 
such an extension is warranted, but respondent is 
ordered to continue filing monthly reports, modified, 
however, to show number of each type of coop rented 
and the amount of deposit involved__---- ; - 1454 
REASONABLE STOCKYARD SERVICES 
Failure to prove lack of sieceumtars 4 1455 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ASSIGNMENT FOR BENEFIT OF CREDITORS 
Complainant in reparation case not bound by, which he refused 
to join_ de : Ee 1479 


CANADIAN Inspec TION C ERTIFICATE 
Admissibility of certified copy of - - : 1476 
CoMPLAINT FoR DiscrpLINaRy ACTION 
Dismissal of, with prejudice ‘ ere 1462 
ConTRACT OF SALE 
Failure to prove existence of _ - 3 1471 
Requirements in F. O. B. Sale 
Contract specification f. o. b. Canada No. 1, 114 to 24% inches, 
met by delivery of potatoes grading ¢ Seihisihe No. 1 Small_- 
CoNnTRACTS 
Effect of failure to establish new agreement between parties 
Sale on price arrival basis__--- - ---- Eeraier 
COUNTERCLAIM 
Dismissal of 
DEFAULT 
Effect of failure to answer complaint _- --- --- 
Failure to answer complaint deemed to be an admission of facts 
alleged therein 
Waiver of hearing by 
DIsMIssAL 
Complaint for Disciplinary Action 
Where complainant charged respondent with acts that were 
in violation of section 2 of the act but thereafter filed a 
motion to dismiss the complaint because complainant 
believed, after further investigation, that there was 
insufficient evidence to support the charges made, the 
Onna’ 16 Game. oo 5 os ce ceire cen ceewene 
Failure to Establish Oral Sale 
Where complainant relied on an oral sale of blueberries to 
respondent to recover damages for respondent’s rejec- 
tion thereof, and respondent denied the purchase, and 
claimed that the alleged purchase contract if established, 
would not be enforceable, it is held: (1) complainant has 
failed to establish the oral contract alleged in the com- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A. D. 
DisMissaAL—Continued No. Page 
Failure to Establish Oral Sale—Continued 
plaint; (2) the claimed oral contract, if established, 
would not be enforceable because there is no note or 
memorandum thereof sufficient to meet the require- 
ments of the Statute of Frauds of the State where 
delivery was to be made; and (3) the complaint should 
Poe CMI Nee Nts cme olen ee ea we 1466 348 
Failure to Prove Breach of Contract 
Where complainant alleged that respondent shipped a 
earload of spinach which did not meet contract require- 
ments, and that respondent withheld information con- 
cerning the shipment at the time the sale was made, 
but the evidence failed to establish chat the spinach was 
not as represented or that respondent withheld any 
information which it had, held, that complainant did 
not prove any breach of the contract o1 violation of the 
act, and the complaint 1s dismissed_._.......-.-----. 1458 329 
Failure to Prove Existence of Contract 
Where complainant asked for reparation based on rejection 
of a carload of produce allegedly sold by complainant to 
respondent, but the evidence failed to establish the exist- 
ence of a contract between complainant and respondent 
for the purchase and sale of the produce in question, the 
Complaint is Gismusseg : =< 2 oon re eeccseacsnnecens 1471 366 
Petition for Reconsideration 
Where complainant was awarded reparation in the amount 
of the contract purchase price of a craload of broccoli and 
respondent filed a petition for reconsideration contend- 
ing that the examiner failed to consider certain material 
facts, it is found on a review of the proceeding that 
consideration was given to all points raised by respond- 
ent and the petition for reconsideration is dismissed 1475 376 
Where seller of tomatoes warranted them as 85 percent 
grade U.S. No. 1 but only 80 percent were of that grade, 
and buyer was awarded damages for a nominal amount 
only because of insufficient proof of a greater loss, and 
buyer petitioned for reconsideration and relied upon an 
exhibit contained in the report of investigation as proof 
of net proceeds realized on resale, held: (1) section 47.7 
of the rules of practice making information contained in 
report of investigation ‘‘a part of the evidence in the 
proceeding” means that such information shall be con- 
sidered as evidence only for what it is worth; (2) the evi- 
dence of another witness concerning amount of net pro- 
ceeds realized on resale was also insufficient because not 
connected up with supporting details; and (3) the peti- 
tion for reconsideration should be dismissed_---.----- 364 

























































INDEX-DIGEST OF AGRICULTURE DECISIONS 


APRIL 1947 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A. D. 
DismMissaL—Continued No. VPage 
Petition for Rehearing and Reconsideration 
Petition for rehearing and reconsideration dismissed where 
all matters of law and fact raised and relied upon by 
petitioner were considered in previous order 
on Request of Parties 
Complaint and counterclaim dismissed where parties filed 
stipulation that their claims be dismissed with prejudice. 1478 
Settlement Between Parties 
Complaint and counterclaim dismissed pursuant to settle- 
ment by parties 1460 
Complaint for reparation dismissed on notification by 
complainant that the claim against respondent has been 
settled 1477 
Where the parties request dismissal of the complaint and 
counterclaim arising out of the transaction because the 
claims have been settled, the complaint and counter- 
claim are dismissed 
EVIDENCE 
Admissibility of Canadian inspection certificate as__...__--_-- 
Establishment of Agency for Prior Transaction 
While the authority of an assumed agent to purchase may 
be implied where the alleged principal has repeatedly 
recognized and approved similar past acts, a single 
purchase done under express authority is-insufficient to 
justify the inference that the assumed agent had appar- 
ent authority to make subsequent purchases for the 
principal which were not authorized 
Failure to establish new agreement between parties ----_------ 
Failure to prove breach of contract 
Failure to prove existence of contract 
Insufficiency of, to establish oral sale 
New defense inserted in evidence at hearing will be considered 
if material to issues involved 
INSPECTION 
Effect of consummation of sale after. - - 
INVESTIGATION 


Joint VE NTURB 
as Establishment that purchase was made for- - -- 
PRACTICE AND PLEADING 
New defense inserted in evidence at hearing will be considered 
if material to lasues involved...._. <<. <4. 52 aii c cco aces 
PRINCIPAL AND AGENT 
Apparent authority of agent 
Establishment of agency by prior transaction 
Failure to establish ratification of unauthorized purchase 
743515 —47——-9 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A. D. 
RECONSIDERATION No. Page 
Denial of Petition for 
Respondent’s petition for reconsideration denied where 
questions raised and statements made in the petition 
were considered in issuance of original order which was 
supported by the evidence and the law 
Respondent’s petition for reconsideration is denied on the 
ground that the original order appears to be supported by 
evidence and law, but the order is modified by deleting 
the paragraph of the order which states that respond- 
ent’s rejection under section 46.2 (r), (s) of the regula- 
tions was without reasonable cause, and is affirmed in 
all other respects 1457 
Where the evidence referred to and the allegations of the 
petition were a part of the original record in a reparation 
proceeding, no new evidence having been introduced, it 
is concluded that the previous decision was supported 
by the evidence and the law and the respondent’s peti- 
tion for reconsideration is denied 
Dismissal of petition for 
REPARATION 
Failure to Pay Brokerage Fee 
Failure of respondent to pay the customary brokerage fee 
to a broker engaged to sell produce, which was sold by 
the broker who at respondent’s request negotiated a 
modification of the agreement whereby purchaser agreed 
to handle produce for account of respondent, entitles 
complainant to an award of reparation in amount of 
brokerage fee earned in negotiating the transaction - - - 
Failure to Pay Net Purchase Price 
Where the buyer of potatoes in interstate commerce 
accepted them but failed to pay the price, or answer 
the complaint, held that the failure to answer the com- 
plaint is deemed to be an admission of the truth of the 
allegations thereof and constitutes a waiver of hearing, 
and respondent’s failure to pay in violation of the act 
warrants an award of damages to complainant in amount 
of the net purchase price of the commodity ----------- 
Failure to Pay Purchase Price 
Where B, a member of a joint venture consisting of A 
and B, purchased carloads of tomatoes from C and 
ordered them shipped to D, in an action brought by C 
against A, B and D, it is held that B was not the pur- 
chasing agent of D by reason of actual or apparent 
authority nor was the unauthorized purchase ratified 
by D and that the purchase was made by B for the joint 
venture, and reparation is awarded C against A and B 
jointly and severally in amount of the purchase price 1469 
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ReEPARATION—Continued No. Page 
Failure to Pay Purchase Price—Continued 

Where complainant alleged a sale and delivery of carloads 
of mixed vegetables to respondent who failed to pay the 
agreed price, and also failed to answer the complaint, 
held that the allegations of the complaint are deemed 
to be true, and the failure to pay is in violation of sec- 
tion 2 of the Act, and therefore, complainant is entitled 
to an award of reparation in the amount of the unpaid 
purchase price____--- 

Where complainant made two shipments of produce to 
respondent, which respondent accepted and gave checks 
in payment therefore, and thereafter respondent 
stopped payment on the checks and has since failed 
and refused to pay complainant the amount due, held, 
that such failure to pay was in violation of the act for 
which reparation is awarded complainant in amount 
claimed 2s 3 = 1473 

Where complainant seeks to recover r the purchase price » of 

apples sold to respondent who pleads financial inability 
to pay and an assignment for the benefit of his creditors in 
which complainant refused to join, held, that com- 
plainant was not bound by the assignment agreement 
and reparation is awarded complainant in amount of 
the price 

Where grapes sold on price arrival basis were inspected on 
arrival by buyer, he cannot complain of defects in quality 
or condition subsequently found and is liable for the full 
contract purchase price_- ae 

Where respondent purchased from complainant carloads 
of potatoes and accepted them but failed to pay the 
total purchase prices, reparation is awarded to com- 
plainant for the balance due and unpaid _-_- _ 

Where the record shows a sale by complainant to respond- 
ent of a truck load of peaches at a price f. o. b. shipping 
point, and respondent accepted the peaches upon 
delivery, signing a receipt therefor, and subsequently 
sent the complainant its check for the price upon a 
delivered basis claiming that the broker, after arrival of 
the peaches and upon complaint by respondent as to 
condition, agreed to consummate the sale on a delivered 
rather than the original f. 0. b. shipping point basis, it is 
held, that, since respondent offered no supporting evi- 
dence of a new agreement having been entered into by 
the parties and since the broker’s records and testimony 
support complainant’s contention that no new agree- 
ment was made, respondent’s failure to make full and 
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ReEPaRATION—Continued No. 
Failure to Pay Purchase Price—Continued 
prompt payment of the purchase price of the peaches is 
a violation of section 2 of the act, and complainant is enti- 
tled to an award of reparation 1461 
Unlawful Rejection 
Since complainant’s confirming telegram did not specify 
75 percent of potatoes over 2 inches in diameter and 
respondent did not object to such confirmation, it is held 
that the telegram properly stated the agreement, that 
respondent’s failure to accept the potatoes constitutes 
a rejection without reasonable cause, and that com- 
plainant is entitled to an award of reparation in the 
amount of the difference between the contract price and 
the net amount realized on resale 
REPARATION FOR— 
Failure to pay— 
Droxerege foe... .......--..--- 
net purchase price pet 1467 
purchase price : 1461: 338; 1464: 346; 
1468: 356; 1469: 362; 1473: 374; 1474: 376; 1479: 389 
REPORT OF INVESTIGATION 
Information contained in, as evidence.__.__-___._._---.-----. 1470 
STATUTE OF FRAUDS 
Insufficiency of memorandum to meet requirements of 
VIOLATION oF AcT 
Failure to pay— 
PRRINN 100 6 5c oS we oe eccewe cece eae ita alt tare e rons 
net purchase price 
purchase price 1461: 338; 1464: 346; 1468: 356; 1469: 362; 
1473: 374; 1474: 376; 1479: 389 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


EVIDENCE 
War Food Administrator’s conclusion based on findings supported by 
substantial evidence upheld, 157 F. 2d 5 
FINDINGS 
War Food Administrator’s conclusion based on, upheld, 157 F. 2d 5_- 
MARKET SERVICE PAYMENTS 
Disallowance of, to handler upheld, 157 F. 2d 5 
OrpDER No. 27 (New York) 
Disallowance of Market Service Payments to Handler Upheld 
War Food Administrator’s conclusion that milk handler was not 
entitled to service payments for diversion of milk received at 
one plant to manufacture in a neighboring plant also owned by 
the handler and connected by a sanitary pipe line on the ground 
that the two buildings constituted a single plant primarily en- 
gaged in manufacture of milk products, held valid because 
based on findings supported by substantial evidence, 157 F. 


Res JUDICATA 
Inapplicability of Doctrine of 

An allowance of service payments to handler for diversion of 
milk during a particular month held not res judicata of right to 
receive similar payments for identical operations in subsequent 
months, since the question whether there was a ‘“‘plant equipped 
only for receiving and shipping milk to the marketing area’”’ 
was one of law and should be opened to revision in circum- 
stances like the present, 157 F. 2d 5 ocala wae mae 

Where cause of action in two proceedings were not the same 
because they involved market service payments for diversion of 
milk for different periods, such allowance held not governed by 
the doctrine of res judicata, 157 F. 2d 5 
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